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NOTICE. 


The Secretary is constantly receiving requests from members of 
the Association, and from others in different parts of the country 
for back numbers of the magazine, and particularly for the first 
number for November, 1915. As fifteen hundred copies were 
printed of all but the first number, it is still possible to supply 
these numbers to those who wish them. But as only one thousand 
copies of the first number were printed, that supply has run out. 
As explained, however, in the report of the Executive Committee in 
this number, plates have been made of all the numbers, including 
the first, so that reprints if desirable later may be made without 
prohibitive cost. 

When there is a sufficient demand shown for the reprint of the 
Jirst number from persons who are willing to contribute a small 
sum for that number, which will go toward the cost of reprinting, 
the reprint will be made. Accordingly, if those members who wish 
for this first number to complete their set will notify the Secretary, 
they will be supplied as soon as it is feasible. 


THERE WILL BE NO INDEX TO VOLUME I. 

This is the answer to another question which is constantly asked 
by men who are planning to have the first volume bound. Each 
number contains a full table of contents upon the cover and title 
page, and, as there are only four numbers, it is easy to find things. 
The expense of paper and printing and trouble of preparing the 
index is, therefore, not warranted. 


NEWSPAPER HISTORY OF THE CONSTITUTIONAL CONVENTION. 

For the convenience of members and other interested citizens, a 
scrapbook containing news clippings from all the papers in the State 
relating to the convention, proposed candidates, and discussions, is 
being prepared and may be examined in the office of the Secretary. 
The Secretary is informed that similar scrapbooks are being pre- 
pared and may be examined in the State Library and in the Social 
Law Library in Boston. 

These scrapbooks will be continued until after the election in 
November, 1917, when the results of the convention will have been 
passed upon at the polls. 


(34) 




















THE COMING CONSTITUTIONAL CONVENTION. 

At the State election on November 7, 1916, the question 
“Shall there be a convention to revise, alter or amend the 
Constitution of the Commonwealth?” was answered in the 
affirmative. 

The Act, Chapter 98 of 1916, under which this vote was 
taken and under which the convention will be held, is 
printed in full on pages 117-120 of the May number of this 
magazine. It provides that the Governor shall by public 
proclamation on or about the first Wednesday in January 
announce the result of the vote of the people and call upon 
them to elect delegates to the convention at a special elec- 
tion to be held on the first Tuesday in May, 1917. 

“The number of delegates to be elected to the convention 
shall be three hundred and twenty, of whom sixteen shall 
be elected at large, sixty-four by the sixteen congressional 
districts, to wit, four by each district, and two hundred 
and forty by the legislative representative districts of the 
Commonwealth, each district having the same number of 
delegates as it is then entitled to elect representatives to 
the General Court.” 

Nominations are to be made by nomination papers with- 
out party or political designation, signed by not less than 
twelve hundred voters for each candidate at large, by not 
less than five hundred for each candidate from a congres- 
sional district and by not less than one hundred for each 
candidate from a legislative district. Papers must be filed 
on or before 5 p.m. on the first Tuesday in March, 1917. 
No person shall be a candidate in more than one district 
or both in a district and at large, and no person shall be 
a candidate from a “legislative representative district” in 
which he does not reside. 

(35) 
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If the number of persons nominated at large or in any 
district by nomination papers equals or exceeds three times 
the number to be elected, a non-partisan primary shall be 
held on the first Tuesday of April, at which twice the 
number of persons to be elected shall be chosen from those 
nominated by nomination papers and the names of those so 
chosen, only shall appear on the ballot. 

No party or political designation shall appear on the 
ballot, either at the primary or the election. 

The convention shall meet in the State House on the first 
Wednesday in June, 1917. 


‘Sect. 9. All laws relating to nominations and nomination 
papers and to primaries, elections, and corrupt practices therein, 
shall, so far as is consistent herewith, apply. a 


ANALYSIS OF THE VOTE. 
From the report of the committee of the whole council, dated 
Dec. 6, 1916, the following facts appear: 


For electors at large of the President and Vice-President of the 
United States, about 531,817 votes were cast at the election. 

For the various candidates for Governor, 526,421 votes were cast. 

On the three questions submitted to the voters, the following votes 
were cast: 

ACCEPTANCE OF CHAPTER 98, GENERAL Acts OF 1916, ENTITLED ‘‘ AN AcT 
TO ASCERTAIN AND CARRY OUT THE WILL OF THE PEOPLE RELATIVE TO 
THE CALLING AND HoLpInG oF A CONSTITUTIONAL CONVENTION.” 


YEs. No. 
County of Barnstable ............... Avie 1,198 votes. 1,183 votes. 
ss BIO isa 9.6: stnd>e-a:s etareie in aabaiaid 6,394“ 8,832 ** 
66 IN iss nono asd ore Wie lace eae 14,681 ‘* 10,543 ** 
6s iis ae ang bes eatenwateeweae 31 * > Te 
oe DE cawicede ohen se acasewneuns 26,797 * 18,145 * 
os Di s.0u opaew cada pehee ide 2,106 ** 1,798. * 
- MME 6.5 occ cvccccsasecsesas 13,2138 * 9,228 * 
és i errerrrerr rier re 2,898 * 2,872 * 
“6 OF Te rer epee 48,086 * 27,402 <* 
FECT E PEL OTE CTT CT OTT 158 ‘* 104 * 
“ CS i. ot eetevckanstaeeteds 13,450 ‘* 7,810 * 
“ © Es 6 no be tarceanicvoveees 10,116 * 5,739 * 
ss I iced bihcnwawne aaa 56,281 * nist * 
‘ EE 5.655: 6 Baddewsssuneese’s 21,7384 * 12,962 <* 





MDs: cai cece aaneamewee 217,293 votes. 120,979 votes. 
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ACCEPTANCE OF CHAPTER 104, Generat Acts oF 1916, ENTITLED ‘‘ AN 
AcT TO MAKE THE First Day oF JANUARY, KNOWN aS New YEaR’s 
Day, A Lecat Howipay.” 


YeEs. No. 

County of Barnstable. .............ccccee- 2,008 votes. 938 votes. 
“ Te ere mene 10,456 * 3,620 * 
“ Ee Prigaanseee 25,268 8,229 * 
6 PN 6 tt c6dnbrebdxednsenwns 829 = ¢¢ 163 
a 0 OCC R err err eee 39,494 ‘* 17,817 * 
“ SE is. 6 Wiewhaweixe obser 8,124 2,001 * 
- NC 561ks earn cecasosvexnes 21,058 * 8,137 “* 
ss EE ROT ee 4,930 * 2818 * 
“6 Middlesex .......... Kade paisa 66,993 * 26,2038 * 
ts PL Nc cas nedevacanveneeee 290 * 60 “ 
ee SE 509:90s 405 Stewaes eee ea 19,815 * 6,547 “ 
S Ppa rv ctetentecsaeseses 12,955 ‘ 6,499 * 
se PE cdinecesensevsceakeweea 72,979 + 16,611 * 
we WP 5.606004 06556000ssn60 82,979 13,984 ‘* 

PE ceeuss K6suRehakn dees 312,678 votes. 113,142 votes. 


ACCEPTANCE OF CHAPTER 179, GENERAL Acts oF 1916, ENTITLED ‘‘ AN 
ACT TO PREVENT THE VOTERS OF OnE Po.itTicaL Party From VorTING 
IN THE PRIMARIES OF ANOTHER PoLiTicaL Parry.” 








Yes. No. 

rere 1,310 votes. 1,123 votes. 
“6 I S655 si) <eeanswaes uaa’ 6,640 * 5,075 * 
6s | Rr er 15,362 ‘ 12,3389 * 
“6 PS Kx¢4000 sek ianeeveemens _- * 166 * 
és SE ssh ane oaid eno aida bela acewn 25,112 * 22,389 <* 
6 IN 5 os0asedu he soesee cums 2,266 ‘ 1,949 «* 
“ OTIC OEE OE eC eT eT 14,581 * 10,432 * 
" PONG 8 oi5.6 occ cccicviesoceee $,791 * 2,601 ‘ 
se IE «iri dbais damacdee Rada 47,798 * 31,881 * 
“6 EGE TT TOT EET OTe ~~ — © 
- DE 44n.60680d000esasssedeus 14,592 * 7,766 * 
- BEE oh bd vce ssccrcrenesess 10,289 * 6,422 * 
os Serr ere rere ee 45,841 * 30,504 ‘* 
- MPN. 6 cc deedntddscsedinen 21,637 * 17,296 * 

ED pGadvds bop eu seaenne cus 209,624 votes. 150,050 votes. 


These figures show that out of a total vote at the election of 
about 530,000, only 338,272 persons who voted expressed any 
opinion on the subject of a constitutional convention. 

It also appears that 425,820 persons were sufficiently interested 
in the subject of the New Year’s holiday to vote on that question 
and the vote in favor of the holiday was within 25,594 of the 
total vote both in favor of and against the constitutional convention 
and was 95,385 more than the vote in favor of the convention. 


F. W. G. 





THE VOTE UNDER THE * PUBLIC POLICY” ACT OF 
1913. 


In 1913 the following statute was passed (Chapter 819) : 


‘* An ACT TO PROVIDE FOR SUBMITTING TO THE VOTERS ON 
OFFICIAL BALLOTS QUESTIONS OF PUBLIC POLICY. 


** Section 1. On an application signed by twelve hundred 
voters in any senatorial district, or by two hundred voters in 
any representative district, asking for the submission to the 
voters of that senatorial or representative district of any ques- 
tion of instructions to the senator or representatives from that 
district, and stating the substance thereof, the secretary of 
the commonwealth shall determine if such question is one of 
public policy, and if he shall so determine shall draft it in 
such simple, unequivocal, and adequate form as he shall deem 
best suited for presentation upon the ballot. Upon the ful- 
filment of the requirements of this act the secretary shall place 
such question on the official ballot to be used in that senato- 
rial or representative district at the next state election. 

‘*Secr. 2. Signers of applications shall append to their 
signatures their residence, with street and number, if any, and 
shall be certified as registered voters by the proper registrars 
of voters, and in Boston by the election commissioners. All 
provisions of law relating to nomination papers shall as far 
as they may be applicable, apply to such applications. 

‘*Secr. 3. Applications shall be filed with the secretary 
of the commonwealth not less than sixty days before the 
election at which the questions are to be submitted. Not 
more than two questions under this act shall be placed upon 
the ballot at one election, and they shall be submitted in the 
order in which the applications are filed. No question nega-, 
tived and no question substantially the same shall be sub- 
mitted again in less than three years. 

*¢Secr. 4. No vote under the provisions of this act shall be 
regarded as an instruction under article nineteen of the bill of 
rights of the constitution of the commonwealth unless the ques- 


tion submitted receives a majority of all the votes cast at that 
election.” 


Article XIX. of the Massachusetts Bill of Rights, which is 
referred to in the fourth section of this Act, provides as follows: 
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‘* The people have a right, in an orderly and peaceable man- 
ner, to assemble and consult upon the common good ; give 
instructions to their representatives, and to request of the 
legislative body, by the way of addresses, petitions, or remon- 
strances, redress of the wrongs done them and of the griev- 
ances they suffer.” 


This year, under the Act of 1913, the following question was 
placed upon the ballot by petition, as provided in the senatorial 
and representative districts, which are listed in the table below: 


‘¢ Shall the representative or representatives from this dis- 
trict be instructed to support the adoption of an amend- 
ment to the Constitution of the Commonwealth, providing for 
some form of the initiative and referendum, which shall give 
to the voters the power to accept or reject statutes and con- 
stitutional amendments proposed to the Legislature by peti- 
tion of a substantial number of citizens, but rejected by it, 
and also the power, upon such petition, to reject measures 
passed by the Legislature?” 


It is to be noted that the fourth section of the Act above quoted 


provides that no vote shall be regarded as an instruction under the 
Nineteenth Article of the Bill of Rights unless ‘* the question sub- 
mitted receives a majority of all the votes cast at that election.” 

In the official report of the Council, dated December 6, and dis- 
tributed by the Secretary of the Commonwealth, the votes upon 
this question appear as priated in the table below. 

In this table this official report does not show how many votes 
were cast at the election in the districts in which the question was 
submitted. Accordingly, it is impossible to ascertain from this 
table whether a majority of the votes cast at the election in these 
districts were cast in favor of the proposal or not without making 
:. detailed analysis of all the votes cast in each district for candi- 
dates which appear in other parts of the report, in order to find 
the number of blanks. 

One report based on an apparently careful examination is that 
out of the thirty-seven districts in which the question was sub- 
mitted a majority of the votes cast appears in only six districts, 
and that in the other thirty-one districts the ‘‘ noes” and the 
blanks were in the majority. 

There have been recent recommendations in the press that pro- 
visions should be made for the gathering of information by the 
State Librarian or otherwise from other States and countries for 








40 


the information of members of the constitutional convention relat- 
ing to various questions which will come before it. Before gather- 
ing information from other parts of the world, it would seem that 
one of the first things to be done would be an official report of the 
blanks in each district in which any issue was submitted under the 
public policy act, in order that the members of the convention, 
the members of the Legislature, and the public might be informed 
clearly whether a majority of votes cast at the election in any dis- 
trict was in favor of such questions or not. This seems particu- 
larly important as the action of the Legislature of 1916 in passing 
over all constitutional questions to the constitutional convention 
indicates perfectly clearly that this course will be again followed 
in the Legislature this year and, accordingly, that the only real 
purpose of the persons interested in these measures in petitioning 
that they should be placed upon the ballot was to influence mem- 
bers of the constitutional convention. Misleading statements as 
to these votes have appeared in the press since the official returns 
were issued and based upon the official returns. In these days 
of extravagant exaggeration, let us have some exact facts for the 
consideration of the convention. 

What is the position of a member of the Legislature from a dis- 
trict in which this question has been voted upon in this way ? 

Manifestly, under the express terms of the statute, in those dis- 
tricts where, upon a comparative analysis of the vote, there shall 
appear less than a majority of all the votes cast at the election in 
that district, the representative is under no ‘‘ instructions.” The 
vote in such case, and indeed in any case, is similar to a petition 
signed by a considerable number of constituents. So long as the 
theory of representative government, as it has been understood in 
Massachusetts, remains, a representative in the Legislature is a 
representative of all the people, his obligations are obligations to 
all the people, and these obligations are not altered by the fact that 
he is elected by a majority or a plurality of the voters at the polls. 
The minority at the polls and the people who have not voted, 
whether they are men, women, or children, are entitled to the fair 
and independent exercise of his judgment. 

Two other questions relating to pensions were submitted in a 
few districts as shown at the end of the following table: 


Tue CoMMONWEALTH OF MASSACHUSETTS. 


Executive DEPARTMENT, Council CHAMBER, 
Boston, December 6, 1916. 
The committee of the whole council to whom was referred the returns of 
votes on the Questions of Public Policy under the provisions of Chapter 
819, Acts of 1913, given in the several cities and towns, in the manner pre- 
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scribed by the constitution and laws of the Commonwealth on the seventh 
of November last past, report as follows : — 

‘* Shall the Representative or Representatives from this district be instructed 
to support the adoption of an amendment to the Constitution of the Com- 
monwealth, providing for some form of the initiative and referendum which 
shall give to the voters the power to accept or reject statutes and constitu- 
tional amendments proposed to the Legislature by petition of a substantial 
number of citizens but rejected by it, and also the power, upon such petition, 
to reject measures passed by the Legislature? ” 


YEs. No. 
First Essex Senatorial District : 
Lynn, Wards 1, 2, 3, 4,5, and7......... 6,659 votes. 1,817 votes. 
DE cintiubacaseGiatesupscagues <wee 166 * _ 
Ere tr rere rT Peer re — = 224 “* 
MEE Site sesecnaeenspeendeweeeee 7,559 votes. 2,101 votes. 
First Barnstable Representative District : 
RS 6i000teubeenesienednesee<¢ ss 353 votes. 144 votes. 
tits a ksaceswbeenetuassaina kaseee ie CO oe 
EE Per eer ere ree ere 216 =“  ; en 
PN 3 505055 6esldendacadsd ene dabewes at a: = 
ED S5.5hds doce o00 48S Chae dees 138 =‘ as 
PG ua end bined. scadgecnwedeauee 8738 votes. 332 votes. 
Second Berkshire Representative District : 
SR eWh6 vad dactawssedees baaeeeeawe 17 votes. 16 votes. 
CE EY cccbrcstwaetedewearns ieee > * . =~ 
North Adams, Wards 1, 2, and7......... 679 “* 1239 * 
PD ic. 4 ctiedethonneeesenkeuin 243 «sé 88 ‘ss 
ee Pe ee he Per 841 votes. 237 votes. 
Fourth Berkshire Representative District : 
ED 6'00'ns0 ines s000s000eseses 67 votes. 14 votes. 
EE bideanceccckwcnwekedw wane seue 8,150 * 961 ** 
ME 2550 sed ceeesnearsedenseves 3,217 votes. 975 votes. 
Sixth Berkshire Representative District: 
ES RiSashnddan +4054 5000 a0E0bd0 ake 19 votes. 13 votes. 
PED ic ciiscccsdnccccssceseseteewss alia aie 
Se INS 0'56.00-04 v0'es0deseene se 417 ‘“ 126 “* 
SE WHI 5.6.6 0% ctcenvesaandaecese — * 
NED s.6a:si0-64 a 2046660 sEse0 Rs oS * nag 
DP ncviine ste senbentaaaawsiadte 3 .* 16 
Di Lctbtibektiastsenenseserdn anne 103 ** a .* 
ccna dbccekas Venekongenaers 165‘ 7 
PIED wees cvccrscedsessaeas ae = 


Pe i cetecewksuesacewasdsece 901 votes. 322 votes. 
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First Bristol Representative District: 
DR io ctesewkdiedst0neee 
North Attleborough 


Totals 


Ninth Bristol Representative District: 
Fall River, Wards 1 and 2. 
MOORE 6 506c0ve0ee 


Totals 


Third Essex Representative District: 
Haverhill, Wards 4 and 6 


Fourth Essex Representative District: 
Boxford 
OEE Tee ee 
Groveland 


Sixth Essex Representative District : 
Lawrence, Wards 3 and 4 


Thirteenth Essex Representative District : 
Lynn, Wards 1, 6, and 7 
Lynnfield 
Saugus 


Totals 


Nineteenth Essex Representative District: 
Beverly, Wards 1, 2, 3, and 5 


Twenty-first Essex Representative District : 


Gloucester, Wards 3, 4, 5, 6, and 8 


Eighth Hampden Representative District : 
Chicopee 


Twelfth Hampden Representative District : 


Westfield 


Fourth Hampshire Representative District: 


Belchertown 
Enfield 
Granby 


Pelham 


Se 


eee eee eee ee ee | 


YEs. 


1,430 votes. 


937“ 


2,367 votes. 


1,948 votes. 


103“ 


2,051 votes. 
1,208 votes. 


44 votes. 


146 * 
213s 
1,606 ‘ 





2,009 votes. 


1,402 votes. 


2,489 votes. 


151 
g3z 


8,472 votes. 


1,258 votes. 


913 votes. 


1,564 votes. 


1,187 votes. 


119 votes. 
is 
35“ 
38 “s 
22 
am 

404 * 


678 votes. 


No. 


278 votes. 


145“ 





423 votes. 


692 votes. 





528 votes. 


23 votes. 


67 


606 votes. 


277 votes. 


589 votes. 


87 
145“ 


771 votes. 


416 votes. 


305 votes. 


332 votes. 


357 votes. 


46 votes. 

28 “ec 

|S 

a 

3m 

ll ‘< 
262 * 
394 votes. 


51 votes. 


BES. hae 











8. 


23. 


8. 


8. 


8. 


8. 


8. 
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YEs. 

First Middlesex Represefttative District: 

Cambridge, Wards 1, 2, and3........... 1,002 votes. 
Second Middlesex Representative District : 

Cambridge, Wards 4, 5,6, and7 ........ 3,079 votes. 
Third Middlesex Representative District : 

Cambridge, Wards 8, 9, 10, and 11....... 3,039 votes. 
Thirteenth Middlesex Representative District : 

IN a 20406005004 abWheuteouses saaees 428 votes. 

Pca tatkbereceedotctinetesaebens = * 

DEE ki 6hisieeksebendersavaseneteews 86 

WEE SSb sc cdetewsincawedecateedde ae 221 *§ 

Dt ots vedeoetuibeeceecaweseaacen —_— * 

MED is 8b i since baacewsebenuseia 1,016 votes. 

Eighteenth Middlesex Representative District : 

1 SRE rr eee eee ee ee 744 votes. 

I Su SedwuS saw enced aniceuckseced 702 

MIEN Alc e:d:e als win GO had RG Wee eee 1,428 * 

DE cebaugus Otivedatanaesenes 2,964 votes. 

Twenty-first Middlesex Representative District : 

MEE ica tivecdnaneescicowamaohbuse 3,809 votes. 
Twenty-third Middlesex Representative District : 

Somerville, Wards 1, 3, 4, and 5......... 3,274 votes. 
Twenty-fourth Middlesex Representative District: 

Somerville, Wards 2,6, and7 .......... 3,864 votes. 
Twenty-fifth Middlesex Representative District : 

CINE Bena 6 sd sw tunsevsnensctes 368 votes. 

PON Sb o-0dcdccsdseseseaaaccon ee 945 ‘* 


Twenty-seventh Middlesex Representative District : 
PEE N55 at s0enpedvues 


Second Norfolk Representative District : 
Brookline ........ 


Third Norfolk Representative District : 


1,313 votes. 


1,683 votes. 


2,988 votes. 





NA 00s baskweaderdwcaceusuedesneus 3,110 votes. 
Seventh Norfolk Representative District : 
PEE. nov sd becstcvedcunaawiaadesees 427 votes. 
EE Sat cha Gece rans chee eeeeanebaaees 288 “« 
EN 5 60 c0i0csesccsscasadeveraonewa | ies 
re ere eran 1,237 votes. 


No. 


200 votes. 


763 votes. 


1,124 votes. 


200 votes. 





85 * 
81 “ 
58 “ 
95 + 
419 votes. 


154 votes, 


— = 


306“ 


607 votes. 


933 votes. 


768 votes. 


786 votes. 


96 votes. 
290 * 





386 votes. 


873 votes. 


1,342 votes. 


839 votes. 


66 votes. 
74 ve 
wy 


267 votes. 








Second Plymou 
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th Representative District : 


ED sin tekhssedeusscusicwnlse ates 


Marshfield . 


Distinct ane dbeeeedeewendaad sans 


Pembroke .. 


eee ee ee ee 


I Satie aca dine « dcbianide dh Miran inal maser ana 


ee eo | 


Third Plymouth Representative District : 
Cohasset (Morfetk Co.) .....ccsscccseces 


Hingham .. 
rer 


Seventh Plymouth Representative District: 
CE 66 bias Chetan cckesbdaeeeneeckeaes 


Kingston ... 


EO er TT ee ere 
ID 660 taco eh sa seb aneduowsewsidewe 


Totals 


Eighth Plymouth Representative District : 


Bridgewater 


I 6.5 dann sencciveansueeses 
Py IN coh 0:c6ccesdciccsmaneas 


Totals 


eee eee eee ee ee ee ee) 


Sixth Suffolk Representative District: 
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Sixth Worcester Representative District : 
EE ne echch-nn ch cmadwsdawees anes un ° 


Oxford .... 
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Ninth Worcester Representative District : 


Grafton .... 
Milford .... 
Shrewsbury. 
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123 votes. 
128 “* 
— = 
96 sé 
220 * 
674 votes. 


213 votes. 


476 
132“ 





821 votes. 





27 votes 
1382‘ 
611 “* 

26 sé 
796 votes 
408 votes. 
sie 
227 =‘ 
954 votes 


1,821 votes. 


217 votes. 


_— * 
803 * 


1,203 votes. 


278 votes. 


982 ‘* 
—_— = 
—_ = 
—_— = 
395“ 


2,109 votes. 


No. 
48 votes. 
35 “e 
36 ss 
14 “se 
77 “é 
210 votes. 
94 votes. 
163 * 
992 “e 


279 votes. 


19 votes. 
81 id 
ms 
14 se 
190 votes. 
101 votes. 
49 se 
47 “ec 


197 votes. 


300 votes. 
63 votes. 
44 “ec 

105 * 

212 votes. 
82 votes. 

194 * 
56 “ 
63 “ 
53 “ce 
92 “ee 

540 votes. 
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Tenth Worcester Representative District : Yzs. No. 

61 votes. 23 votes. 
Ss 

Boylston 67 

Clinton 874 

Harvard 61 

Holden 166 

Lancaster 125 

Northborough 151 37 

Princeton 43 16 

Sterling 107 27 

West Boylston 17 31 


Totals 1,787 votes. 469 votes. 


‘* Shall the Representative from this district be instructed to vote for ‘ Non- 
contributory Old Age Pensions,’ so as to have the Commonwealth pension its 
deserving aged citizens, women and men, over sixty-five years of age, who 
are unable to properly provide for themselves, and who have been residents 
of the Commonwealth for at least fifteen years prior to the filing of an 
application for a pension?” 

YEs. No. 
Eighth Bristol Representative District : 
New Bedford, Wards 4, 5, and 6 3,561 votes. 1,140 votes. 


Ninth Suffolk Representative District : 
Boston, Ward 9 1,793 votes. 261 votes. 


Tenth Suffolk Representative District: 
Boston, Ward 10 2,197 votes. 446 votes. 


Eleventh Suffolk Representative District : 
Boston, Ward 11 2,157 votes. 369 votes. 


‘* Shall all Civil pensions now paid including those paid to members of the 
Judiciary excluding Police and Firemen be abolished until such time as non- 
contributory old age pensions be established?” 


YEs. No. 
Seventh Norfolk Representative District : 


Randolph 298 votes. 180 votes. 
Sharon me 119 
Stoughton 525 — « 


Totals 971 votes. 506 votes. 
Respectfully submitted, 


TIMOTHY J. BUCKLEY, 
Chairman. 


In Councit, December 6, 1916. 
The foregoing report is this day adopted. 


EDWARD F. HAMLIN, 
Executive Secretary. 
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A SUGGESTION. 

One suggestion has recently been made which seems of 
sufficient practical importance for prompt State action in 
preparation for the convention: There should be an ample 
supply of pamphlet copies of the constitution with the 
amendments, which have been hitherto adopted, inserted in 
the body of the document in place of the original provisions 
which have been repealed, so that the constitution, as it 
stands to-day, can be easily studied. The present method 
of printing the constitution with the old provisions in brack- 
ets and the amendments at the end is likely to confuse the 
ordinary reader who is not familiar with the history of the 
document, and it is sure to be misleading in some way or 
other during the next six months or so. If it is deemed 
advisable that the earlier provisions should be printed in 
the same leaflet to show the history, these repealed provi- 
sions can be placed in an appendix in the pamphlet. 








THE ANNUAL MEETING. 


The Seventh Annual Meeting of the Massachusetts Bar 
Association was held at Pittsfield, on Friday and Satur- 
day, October 13, 14, 1916. 

Members of the Association first met at the Court House 
in Pittsfield, at 5 o’clock on Friday, October 13, and 
listened to the address by Arthur Lord, Esq., on “The 
Massachusetts Constitution and the Constitutional Con- 
ventions,” which was printed in the special number of this 
magazine last month. Hon. John C. Crosby, Associate 
Justice of the Supreme Judicial Court, presided at this 
meeting, and after a brief address of welcome, introduced 
Mr. Lord. 

The annual dinner of the Association was held at the 
Hotel Maplewood on Friday evening, October 13. The 
President, Hon. Henry N. Sheldon, presided, and informal 
remarks were made by Chief Justice Rugg, former Chief 
Justice Knowlton, A. Chalkley Collins, Esq., of Great 
Barrington, President of the Berkshire Bar Association, 
Charles S. Rackemann, Esq., of Boston, Hon. Herbert 
Parker, and Arthur Lord, Esq. The dinner was well 
attended by between ninety and a hundred men from all 
over the State. 

The business meeting of the Association was held at 
Hotel Maplewood on Saturday, October 14, at 9 a.m. 

The President, Hon. Henry N. Sheldon, delivered the 
following address : 


THE PRESIDENT’S ADDRESS. 


The history of what has been attempted and what has 
been accomplished by our Association during the past year 
sufficiently appears in the different reports which are avail- 
able to each one of our members. But there are some 
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things which ought not to be passed over without at least a 
reference. 

A year ago the Association, as the result of a prolonged 
and exhaustive discussion, adopted a Code of Legal Ethics, 
modelled largely upon the rules which had been laid down 
by the American Bar Association. The Boston Bar Asso- 
ciation and, as I am informed, others of the local asso- 
ciations of the Commonwealth have taken the same action. 
This is a noteworthy proceeding. It is to put into concrete 
form some of the acknowledged rules of conduct of the 


profession for the purpose of maintaining the high ideals by 


which it always has been animated. But we must not 
forget that the very act of attempting to state high ideals in 
a concrete form of written words, especially when that is 
the form of a law or a system of regulations, has a danger 
of its own. The canons cannot cover every practical case 
that may arise; and there is always the chance that those 
who most need the aid of a system of commands and pro- 
hibitions, those who, because their standards are lower or 
because their ‘intellectual ideas of honor and integrity are 
less sharply defined or less keenly felt, are prone to look 
merely at the letter of the law, will fall into the error of 
assuming that whatever is not expressly forbidden is for 
that reason not to be reprehended ; that whatever may seem 
to be temporarily advantageous, if it has not been foreseen 
and provided for by the framers of a code, is permissible, 
even though the more delicate sense of honor of the really 
high-minded would condemn it. If, however, a code of 
ethics could be developed gradually, in the same manner 
that our common law has grown up, by the deduction of 
general rules from the decision of particular cases; if, 
starting from some such simple conception as that the 
fundamental duty of each lawyer was to abide by the strict- 
est integrity, by that sense of honor which not only refuses 
to wink at any tampering with truth, but will not profit by 
any ignorance or misconception of others to whom it owes 
a duty, or by any superiority over them either mental or 
circumstantial, which insists in every case that it shall have 
no unfair advantage over its adversary —if starting from 
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such a conception, there could be formulated by a com- 
petent and authoritative body answers to each new question, 
guides for each new emergency as it might arise, we might 
expect to see a body of legal ethics gradually developed 
which would contain both principles and their application 
that would leave little to be desired. But such a procedure, 
although it has sometimes been approximated to and is now 
to some extent in use in the neighboring State of New 
York, could not easily be applied to the exclusion of a 
written code. None the less, however, is it of real import- 
ance that the student, the young practitioner, and all law- 
yers whose qualities of mind and heart do not make them 
independent of any outside standard, should fully compre- 
hend that all the requirements of such a code are little 
more than illustrations and applications of the principle 
which has been stated; that more than men in most other 
pursuits the lawyer needs to have the highest ideals of con- 
duct and to follow them at whatever cost to himself. But I 
do not need to expatiate upon this topic. The correct view 
of such a code, as to its origin, its purpose, and its observ- 
ance, the manner in which it is to be construed and the 
light in which its precepts are to be considered and acted 
upon, have been well stated by our secretary in the 
“ Massachusetts Law Quarterly” for last May. But it is 
not merely by an intellectual process, essential as that is, 
that our ideals and principles should be recognized and 
conformed to. They cannot serve their real purpose unless 
to each one of us they shall have become a part of the man 
himself. It is preéminently true of the lawyer that, in the 
words of the great American poet 


** Some day the soft ideal that we wooed 
Confronts us fiercely, foe-beset, pursued, 
And cries reproachful, ‘ Was it then my praise 
And not myself was loved? Prove now thy truth; 
I claim of thee the promise of thy youth. 
Give me thy life, or cower in empty phrase, 
The victim of thy genius, not its mate.’” 


An ideal, however it has inspired us, however dear it has 
become to us, however it has aroused our devotion, is not 








really and wholly ours until we are ready to give up for it, 
not barely our lives, but all those lessor loves, all those 
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cherished aims, that chiefly make life desirable. 


We have failed in our effort to persuade the Legislature 
that a reasonably high standard of general education should 
be required of those who seek admission to the bar. 


the means of education which have been put within the 
reach of all who really desire to avail themselves of the 


opportunities offered. 


Much as this is to be regretted, we 


have yet the consolation of knowing that the ability to pass 
a fairly rigid examination upon the law itself cannot be 


attained without a broader scope and a higher degree of 
study than that to which as a direct requirement the Legis- 
lature has seen fit to restrict the examiners. 


And we have 


a lively confidence that the wisdom of the examiners will 
be so manifested 


unworthy candidates will 


admittance 


The 


to 


passage 


€ 
c 


and their discretion 
still find 


so exercised that 
it difficult to gain 


1 profession whose moral or intellectual 
standards would be lowered by their membership. 


of 
drawn by one of our public-spirited members, has attracted 
less attention than it deserves. 


the Act on Contingent Remainders, 


hitherto has been without remedy. 


The establishment of the “ Massachusetts Law Quarterly ” 
has been a more conspicuous achievement. 


In dealing with limitations 
to which it is applicable it will obviate an injustice which 


Having been a 


member of its board of publication, though an inactive 


one, it would not be appropriate for me to dwell upon what 


it has been and what we hope that it will be in the future. 
But 1 may say that whatever of excellence it has attained, 
and whatever of promise it may hold for the coming years, 


are largely due to our secretary. 


He 


has labored with 
always fresh enthusiasm and always untiring energy to 


The 
old notion that every one should be given a chance to share 
in the honors and emoluments of the legal profession has 
prevailed again over the juster view that the practice of law 
should be regarded as a necessary instrumentality in the 
administration of justice, to be entrusted only to those who 
have shown their ability to fit themselves by diligent use of 
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make the publication reach nearer and nearer to the goal at 
which it aims. It is to be hoped that it will remain under 
his charge until it shall have become so firmly established 
and shall so satisfactorily serve its purpose that there shall 
be no thought of its discontinuance. 

One of the underlying objects of our Association, 
perhaps its chief object, is the good of the community in 
which we live. As the law and its administration so as to 
bring about unfailing justice between man and man, the 
fixing of the rights and duties of each individual to all 
others, and the adaptation of suitable remedies so as to 
ensure to each the enjoyment of his rights and the fulfil- 
ment of his duties, furnish the indispensable foundation of 
comfort and prosperity to all citizens, so it is of the highest 
importance that whatever modifications and improvements 
in positive requirements and in the procedure of our courts 
are needed for efficiency and facility in the attainment of 
justice should be ascertained and provided. It is not 
enough for this purpose that we are animated by the 
strongest desire to attain the good and to avoid the evil. 
“Hell is paved with good intentions.” The greatest harm 
often is done by hasty and ill-considered legislation, some- 
times springing from the best motives. Too many 
examples of this will readily occur to all of you. Let us 
remember the wise words which a year ago we heard from 
Mr. Justice Swayze, who still strengthens the highest court 
of New Jersey: “A man who is competent to draw a 
statute is competent for any judicial or legal position. He 
must be a learned lawyer — he must be experienced in 
practical life — he must know how to write the English 
language — he must be willing to spend the time necessary 
to find out what the law hitherto has been.” 

It is a tenet upheld by many philosophers that we can 
have no absolute, but only relative knowledge; that the 
good which we perceive and to which we must devote our- 
selves to-day, will often become to-morrow a thing that we 
must avoid. Especially in jurisprudence we often find that 
enlarged experience, a growth in intelligence, and a change 
of environment may turn the safeguards of one generation 
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into the useless or injurious restraints of another. The 
sumptuary laws of former times afford an example of this. 
So, too, in England, before the common law had become 
what it now is, when upon the criminal side it was a bloody 
code, with death and tortures prescribed alike for some atro- 
cious and for many minor transgressions, its brutality tem- 
pered by a recklessness of administration that masked itself 
under a pretense of mercy, so that flaunting and shameless 
guilt often ran but little risk, while real innocence could 
find safety only in the principle, itself gradually developed, 
that one accused of crime was not called upon to clear him- 
self, but could be convicted only upon some evidence, that 
he might not be compelled to open his mouth except to 
plead, and could not be forced to criminate himself. How 
far this privilege of silence, which from necessity became 
almost a fetish among our ancestors, should be preserved 
now that innocence stands in no such pressing need of pro- 
tection from examination, while it is yet an unsolved prob- 
lem how the conviction of the guilty can be secured with 
some degree of certainty, when according to the ideas of 
many the more heinous the guilt the more favorable is the 
chance of acquittal, is a question that should have serious 
consideration. My own personal opinion is not now 
material, nor do I purpose to state it. But who can doubt 
that if the close and searching examination of one who has 
fallen under suspicion should be conducted by an impartial 
magistrate, skilled to discover and bring to light the truth, 
instead of a police officer bent almost wholly upon obtain- 
ing a conviction and under a peculiar stress to resort to 
almost any method for obtaining that result, we should find 
that the innocent would be better protected and more speed- 
ily cleared of suspicion, and that the guilty would be more 
certainly convicted and the ends of justice better attained 
than now is the case? And yet if we would not expose the 
innocent to the ignominy of prosecution, if we would not 
allow the worse criminals to escape, if in short we would 
ensure the peace and comfort of society, some method of 
interrogation would seem to be necessary. It was my lot 
to sit as one of the judges at the trials of three murderers 
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whose crimes were more than ordinarily heinous. Each 
had committed his crime in secret, with no one but himself 
and his helpless victim to see and know; each was appar- 
ently secure, except for certain incriminatory circumstances, 
which of themselves could have no greater effect than to 
arouse some degree of suspicion ; but each, under the care- 
ful and skilful examination of the late General Whitney and 
some of his assistants, disclosed enough of the circumstances 
otherwise unknown to bring about the discovery of the truth 
and his own condemnation. And General Whitney was the 
chief of the State constabulary ; his assistants were members 
of that force. He was to be sure a man who to a real kind- 
ness of heart joined a rare discretion and a power of pene- 
tration not often to be found in policemen. But it is equally 
manifest that the ordinary policeman or detective ought not 
to be entrusted with the exercise of such a weapon, and 
that the weapon itself ought not to be laid aside beyond the 
possibility of use. Is there or is there not any other resort 
than to commit such an examination to a trained and com- 
petent magistrate, selected because of his peculiar qualifica- 
tions, not concerned with the carrying on of any prosecution, 
if one should result from his investigations, and having 
no other object than to discover and make plain the truth, 
and then, without doing away with anything that may serve 
to protect ignorance or weakness, to abolish what once was 
regarded as the shield of endangered innocence, and require 
every one who has become the object of reasonable suspicion 
to testify for or against himself? I am aware that there are 
arguments on each side of this question, and I do not seek 
to go further than to suggest that it is a question which is 
ripe for decision and which we ought to consider and discuss 
with open minds and with a sincere desire to reach the con- 
clusion which will be for the best good of the community. 
The whole field of criminal law and procedure and of the 
methods of dealing with criminals after their conviction 
presents questions which are in need of examination and in 
some respects of reformation. Here especially it is of the 
last importance that all action should be preceded by the 
most careful study. The work should be done seriously, 
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without the least taint of sentimentality and without any 
greater degree of emotionalism than is needed to ensure 
unremitting exertion. A thorough acquaintance with what 


has been done in the past, a discriminating perception of 


the good and evil that has been wrought, either by the 
growth of custom hardening into the common law, or by 
legislation that seldom has been unattended by consequences 
of both kinds, a broad knowledge of human nature both in 
the mass and in the different degrees of development to be 
found in different individuals, a deep familiarity with the 
present state of the law, both unwritten and statutory, which 
san come only from close and prolonged study —all these 
qualities must be united in the framers of the needed legis- 
lation if we would avoid making the new state of affairs no 
better than the first, if we would set our feet upon the path 
of progress and have the world the better for what we shall 
have done. It is no less important to retain what is of 
benefit in the old than to set up what is needed of the new. 
To sum up the matter it is expert knowledge, the knowl- 
edge of real experts, that we require — not indeed to follow 
it blindly, for we cannot abjure our own responsibility, but 
to weigh it, to ponder upon jt, to use it is as wise jurors 
would use the testimony of really learned men, to avail our- 
selves of its guidance so far as we find it adapted to meet 
our present needs.. And among other instrumentalities we 
may find much assistance in the publications of the Ameri- 
can Institute of Criminal Law. Here is a field of study 
that should be resorted to both by lawmakers and by all 
who would fit themselves to grapple with problems whose 
importance scarcely can be exaggerated. 

The delays of the law have been always and everywhere a 
fruitful subject of complaint. And strangely enough these 
complaints usually have been made of criminal procedure, 
in which the delays have been less frequent in occurrence 
and less extended in amount than in the transaction of civil 
business. Less than two months ago I happened to see in 
a daily newspaper reference made to the bitter lamentation 
of one accused of crime in England that by reason of their 
“long vacation ” he had been unable to get the speedy trial 
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which he desired. Usually, England is held up to us as an 
example to be followed, especially in the celerity of her crim- 
inal procedure. Undoubtedly, excessive delay, especially 
in the settlement of really undisputed matters, is an evil of 
magnitude. But it is easily to be avoided, and during 
recent years has been much diminished in our courts. It 
ought to be still further diminished, and this can be accom- 
plished. But in many cases where passions run high there 
should be some delay. And in every real contest there 
should be delay enough to allow ample and thorough prepa- 
ration by both parties. Indeed, much of the complaint 
made by laymen and by reformers whose zeal outruns their 
knowledge is without proper foundation. Let me illustrate 
this by an example : 

Not many years ago there appeared in a weekly paper of 
high character, published in Boston, the following para- 
graph : 

“On the evening of Jan. 31, 1908, policeman John T. 
Lynch arrested Arthur B. Smith on Summer St., Boston. 
Smith shot the policeman, but Lynch held him until others 
came up and took charge of him. Lynch died within an 
hour. There was and there could be no dispute about the 
facts in the case. It was as clear as a case could possibly 
be, and we said at the time that Smith ought to have been 
tried, convicted, and sentenced within twenty-four hours. 
On June 19, nearly five months afterwards, Smith was 
brought into court, pleaded guilty of manslaughter, and was 
sentenced to prison for life. All the moral force on the 
public of his punishment has been lost by the delay, which 
was unnecessary, and which serves to emphasize anew the 
need of reform in our court procedure.” 

This charge was well adapted to carry conviction to the 
mind of the average reader. Let us examine the facts a 
little more closely. As you all know, it is provided in the 
Twelfth Article of the Declaration of Rights which constitutes 
the first part of our Constitution that “ No subject shall be 
compelled to answer to any crimes or offense until the same 
is fully and plainly, substantially and formally, described to 
him. . . . And every subject shall have aright to pro- 
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duce all proofs that may be favorable to him, to meet the 
witnesses against him fact to fact, and to be fully heard in 
his defence, by himself or his counsel, at his election. And 
no subject shall be arrested, imprisoned, despoiled or 
deprived of property, immunities, or privileges, put out of 
the protection of the law, exiled, or deprived of his life, 
liberty, or estate, but by the judgment of his peers or the 
law of the land.” I need not defend the wisdom, the abso- 
lute necessity of this provision. If otherwise it could be 
doubted, we have but to look at the teachings of history. 
A charge of murder was made at once against Smith. Ata 
hearing in the lower court, it appeared that there was prob- 
able cause to believe in his guilt, and the case was sent to 
the grand jury. The obtaining of the evidence necessary 
to procure an indictment against him was not a matter of 
merely a few hours. His guilt was not so manifest as was 
assumed by the author of the paragraph which I have quoted. 
Indeed everything there stated might have been true, and 
yet Smith might not have committed any real crime. He 
had shot Lynch in resisting the latter’s attempt to arrest 
him without a warrant. Unless Smith had a right so to 
arrest him, Smith might not have exceeded the limits of a 
lawful self-defence. Circumstances to negative this must 
be shown by proper evidence. Lynch’s own testimony was 
lost by reason of his death. As the prosecution was for 
murder and not merely for manslaughter, the existence of 
malice aforethought must be proved. The officers of the 
law must determine whether a conviction of murder in the 
first degree should be sought. To ascertain this, it was 
their duty to make diligent search to find out whether there 
was sufficient evidence of the aggravating circumstances 
which are necessary to constitute that offense. Indeed, it 
was their duty to seek out and bring before the Court what- 
ever evidence could be found to throw light upon the affair. 
They could not say, as the author of this paragraph so 
lightly said, that there was and could be no doubt about the 
facts ; they must offer enough legal evidence to make at 
least prima facie proof of the incriminating facts before an 
indictment could be found. Would any one have it other- 
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wise? Would the author of this paragraph have the district 
attorney or the police or any man or body of men authorized 
to take summary vengeance upon a manslayer, however 
atrocious they may deem his guilt to be, without the due 
and orderly procedure required by our constitution and the 
laws passed in pursuance thereof? 

Under these circumstances, it seems to me that the dis- 
trict attorney and the police were entitled to credit for hav- 
ing acted so promptly and efficiently that the grand jury at 
their next meeting on the first Monday of February returned 
an indictment against Smith charging him with murder. 

Whenever in this Commonwealth one is indicted for a 
capital crime, care is taken that he shall be neither convicted 
nor acquitted unjustly. He is called upon to plead; if his 
plea is not guilty, and if he is unable to employ counsel, 
lawyers are assigned to defend him, to see that all evidence 
bearing in his favor is produced and that all the circum- 
stances tending to meet the case of the prosecution are laid 
before the Court. What time appears to be necessary for 
this purpose is allowed to his counsel as well as to the prose- 
cuting officers. Would you have this otherwise? Should 
the law deprive the humblest, even the guiltiest citizen of 
his life or liberty without giving him full opportunity to 
defend himself ? All this was done in Smith’s case; evi- 
dently his counsel saw that an acquittal could not be 
expected. Smith pleaded guilty of murder in the second 
degree, not merely of manslaughter; the district attorney, 
no doubt acting wisely upon his official responsibility and in 
view of the evidence at his command, accepted the plea; 
and Smith, on the 19th day of June, less than five months 
after the commission of his crime, was sentenced to the 
State Prison for life, which sentence he now is serving. 

Surely, brethren, this steady, passionless, determined 
march of justice to its proper ending presents a more digni- 
fied and impressive spectacle than if Jedburgh justice had 
been wrought by an outburst of vengeance which should 
have tried, convicted, and sentenced this murderer within 
twenty-four hours. It is an honor to the Commonwealth 
and its officers that here, as in all similar cases, nothing was 
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done for vengeance, but everything for justice, and that this 
poor, crime-debased murderer was treated with as much 
consideration and as great a care not to infringe upon the 
least of his rights as would have been shown to the wealth- 
iest and most powerful among us if charged with the like 
crime. But I have spent more time upon this matter than 
I should have done if it had not seemed to me to present so 
good a type of the criticisms sometimes made upon our 
courts, and if I had not thought it so much to be regretted 
that the author of this paragraph should have — doubtless 
unwittingly but none the less really — pandered to the spirit 
of mob-law which would substitute an undiscriminating ven- 
geance for the even-handed, unimpassioned justice which we 
desire to attain. 

It is at least an open question in what further direction 
we ought to go in seeking to eliminate from the trial of 
civil cases the possibility of surprise being practised by 
either party upon the other. It is not well that either 
party should be required, at the risk of losing his case, to 
spend time and money in making proof of things that 
never were really in dispute. Whether this can best be 
avoided by adopting something like the present English 
method, or by carrying out what was the purpose of the 
framers of our practice act when they abolished the general 
issue and substituted a simple statement of the cause of 
action relied on and of the real defence intended to be set up, 
or by means of interrogatories to be put by each party to 
the other upon all matters in issue on the face of the plead- 
ings, or by some other devices, may be a matter of opinion. 
I have my views upon this matter, and doubtless each one 
of you has his own. But the important thing in my judg- 
ment is that the subject should be considered and discussed, 
a conclusion reached, and adequate means provided to 
remedy what now is an evil. 

An evil of which the injurious effects are felt not only in 
our own Commonwealth, but throughout the whole coun- 
try, is the diversity of the law in the different States. And 
this is mainly, though not entirely, a disagreement in the 
requirements of statutes, rather than in the common law. 
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The evidence of this evil is acknowledged, and steps have 
been taken to remedy it. Both here and in many other 
States, there have been created boards of commissioners to 
promote uniformity of legislation; and these have done 
good work by drawing statutes, which have been adopted 
in many States. Our own charter names as one of the 
purposes of our incorporation the furthering of uniform 
legislation throughout the Union. Ought not we as an 
Association to do something towards the carrying out of 
this purpose, and thus contribute to the progress of so 
urgently-needed a reform? Why should we not by vote 
request our incoming President and Executive Committee 
to exercise the power given to them by the second article 
of our by-laws, and provide for a special committee to take 
charge of this subject and at least save us from the reproach 
of complete inaction? 

I have not attempted to state all the problems that call 
for solution. Time would fail me to do that. What I have 
said is by way of suggestion and illustration. Nor would I 
take advantage of this occasion to attempt any argument in 
support of my own convictions. What I desire to empha- 
size is the importance of giving due consideration to all 
matters wherein there is room for improvement in our law, 
either substantive or procedural, of reaching conclusions as 
to what should be done to remedy any faults or defects, and 
of seeking to carry out those conclusions in action. This 
duty now is the weightier because we seem likely in the 
near future to have a Constitutional Convention, which may 
alter or wholly remould our organic law. Doubtless a con- 
stitution is not an instrument which should itself formulate 
and institute reforms ; but it should not prevent legislatures 
from so altering old laws and customs, from so enacting 
new legislation, and, what may be even more to be desired, 
from so modifying or repealing existing statutes as to leave 
affairs the better, and not the worse. But I will not dwell 
upon this topic or even specify such general subjects as 
seem to me to demand attention. 

After all, the whole matter comes down to the same point 
for us as for other members of the community. It is for 
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each citizen in his degree and according to his ability to do 
what he can for the public good, to foster intelligent patriot- 
ism rather than a blind partisanship, a cool and sober-minded 
judgment of the right rather than the blind subservience to 
prejudice that springs alike from sentimentality and sensa- 
tionalism. But the wider opportunity imposes a more 
onerous duty upon us. Our profession, because it can 
better observe the deficiencies of present systems, and can 
better foresee the evils that may be wrought by ignorance 
and emotionalism, even more than by the egotism that looks 
only to its own advantage or the spirit of malice that would 
do mischief for its own sake, has a special responsibility 
vast upon it. It is peculiarly the duty of this Association 
to contribute as far as it may to this work. So far as we 
may have some success, though but slight, in the attainment 
of this object, it matters the less how great may be our 
failure in other respects. I can frame no better wish for 
the future of this Association and for our profession than 
that all of our members may contribute largely towards the 
obtaining of this success. 


VOTE RELATING TO THE QUESTION OF EXTEND- 
ING THE COMPENSATION PLAN TO PASSEN- 
GERS. 


After the regular business at the annual meeting was 
disposed of, the following questions, submitted by the 
Executive Committee and the Committee on Legislation 
under the by-laws, were discussed. 


“1. Should the plan of compensation as adminis- 
tered under the Workmen’s Compensation Act be 
extended to other classes of injuries, and to what 
extent? 

“2. Shall the Association recommend to the General 


Court that provision be made for a special commission 
to consider the subject? ” 
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The discussion was opened by Arthur A. Ballantine, 
Esq., of Boston. He expressed briefly his views about the 
subject which were printed in the August number of the 
Quarterly. After further discussion, in which Messrs. John 
W. Mason of Northampton, Hollis R. Bailey of Cambridge, 
Charles H. McIntyre of Boston, Russell A. Sears of Boston, 
and Amos T. Saunders of Clinton took part, the following 
resolution was adopted : 


‘‘ WHEREAS, reasonable grounds exist for believing that upon the 
principles of the Workmen’s Compensation Act or otherwise a different 
and more satisfactory method might be worked out for the legal adjust- 
ment of all controversies growing out of personal injuries caused by 
railways and street railways or other carriers, — 

‘*RESOLVED: That the Massachusetts Bar Association favors a meas- 
ure to be introduced at the 1917 session of the General Court to provide 
for the appointment by the Governor of a competent unpaid commission 
to investigate the subject of personal injuries caused by railways and 
street railways or other carriers, particularly injuries to passengers, and 
to report to the General Court at the 1918 session its findings with its 
recommendations if any for legislation ; and that the proper officers of 
the Association are authorized and directed to advocate the passage of 
such a measure in such form as the Executive Committee deems proper 
and in their discretion to draft and present such a measure.” 


REPORTS OF COMMITTEES. 


REPORT OF THE EXECUTIVE COMMITTEE. 


To the Members of the Massachusetts Bar Association : 


The work of the Association during the past year is briefly as 
follows : 


At a meeting of this committee in November, 1915, the plan of 
establishing the ‘* Massachusetts Law Quarterly” was considered 
and approved as a substitute for the previous casual reports and 
distribution of annual bound volumes of records at irregular 
intervals. At that meeting the president was authorized to 
appoint a publication committee of which he should be a member, 
and he appointed Hon. John W. Hammond, George R. Nutter, 
and the secretary as the other members of the committee. This 
publication, which has now reached its second volume, is still an 
experiment. Thus far its reception has been gratifying and 
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appears to demonstrate the demand for such a publication among 
the members of the Association and others, if it can be continued 
in such a manner as to prove practically useful to the bar of the 
State. It is quite an expensive experiment, but its continuance is 
recommended ; and, as the only method of regular communica- 
tion with all the members of a large association is the use of the 
printing press and the mails, the maintenance of such a publica- 
tion is perhaps the best way of using the funds of the Association, 
both for the service of the public and for the professional assist- 
ance and information of the members of the Association. 

It has been decided that no subscription price to outsiders 
should be set hitherto, but that copies of the magazine should be 
sent to the law libraries in the State, to the bar associations and 
leading law libraries in different parts of the country and to a 
limited list of persons throughout the country who are specially 
interested to receive it. In view of the interest shown in it both 
within and without the State and the frequent requests from 
libraries and others for copies of it, it is felt that the policy of dis- 
tributing free for the present, at least, to such institutions should 
be continued as a sound professional policy for the Association as 
a representative body of the Bar of the Commonwealth. Inquiries 
are received from time to time from other States for suggestions 
with a view to the establishment of similar publications in those 
States and the secretary has on file a considerable amount of 
correspondence with persons in different parts of the country 
relating to the magazine. 

It was also decided that no advertisements should be sought for 
or published, as the committee believe that the professional tone 
and appearance of the magazine is better if it is kept entirely 
free from advertisements and is issued simply as a professional 
contribution of this Association. The committee believe that this 
policy is worth continuing and that both the appearance and the 
tone of the magazine would suffer if it were loaded with extra 
pages of commercial advertising. 

As to the effect of the magazine on the membership, over one 
hundred new members have joined since it was started and many 
of them appear to have joined as a result of the publication. 
New applications come frequently and it is believed that a 
considerable increase in the membership will result. 

There have been frequent requests, not only from libraries but 
from members of the Association, who have lost or mislaid 
the earlier numbers for additional copies of the earlier numbers to 
complete their set, and the secretary has furnished these so far as 
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he has been able to do so. As only a thousand copies of the first 
number were printed, however, the supply of that number bas run 
out; but fifteen hundred copies of the succeeding numbers were 
printed, so that copies of those numbers are still obtainable. 
After the publication of the first number and when the second 
number was in press, the Executive Committee voted that plates 
should be made of the numbers as they appeared in order that it 
might be possible without prohibitive expense to furnish complete 
sets later on if they were wanted. This involves an additional 
expense for each number, but the experience of other magazines 
has been such that the Committee felt it wise to have the plates 
made. As the magazine contains more or less information which 
is not easily obtainable elsewhere, it was felt that new members 
might wish to obtain back numbers and that this might also be an 
inducement to membership. 

As to the cost, the expense of printing, binding, addressing, 
and mailing the first four numbers of the Quarterly and one sup- 
plement thus far has been about $1,638.50. 

The cost of electrotype plates of the first four numbers and sup- 
plement at $.90 a page will be about $451.80. This makes the 
total cost of the first volume $2,090.30. 

The total income of the Association from annual dues, from 
present number of about 800 active members, is about $4,000. 
The cost of the magazine, therefore, is a considerable item, but as 
compared with the previous casual reports and bound volumes, it 
compares very favorably with the experiments of 1915, when 
$2,700 was spent in a less satisfactory way. Also, by the addition 
of new members this year, the annual income has increased about 
$500, and the indications are that this increase will continue. 
Attention is also called to the anonymous gift of $100, mentioned 
in the August number, for purposes of the magazine. 

The clerical expense for the assistance of the secretary in sten- 
ography, stationery, etc., in attending to the correspondence and 
general business of the Association, in the preparation of the 
material for the Quarterly, in keeping the committees of the Asso- 
ciation informed as to legislative and other matters, involves clerk 
hire at $12 a week throughout the year. 

If the work of the Association is satisfactory to the members, 
and is of practical value to the interests of the profession and of 
the public purposes described in its charter, for which the Associa- 
tion was founded, the expenditure is justified in the opinion of the 
committee. As the membership in the Association gradually 
increases, the annual income will also increase, so that there is 
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likely to be a gradually growing margtn, either for additional work 
or for the reserve fund. 

It is the plan of the committee that a supplement containing the 
revised list of the members of the Association with the newly 
elected officers and the by-laws and a copy of the charter shall be 
annually sent out with the November number of the Quarterly for 
the convenience and information of the members. It will not only 
be more convenient for the members to have this list, etc., in a 
separate pamphlet supplement, but it is also the desire of the com- 
mittee, so far as possible, to keep the magazine itself entirely de- 
voted to professional information and not to fill up its pages with 
the Association Directory, etc. 

In addition to the Quarterly certain other documents which were 
too long or otherwise not adapted to publication in the Quarterly 
were considered of sufficient importance to secure reprints at a 
low cost at the time the original document was printed by others. 
The pamphlets of which reprints were thus secured were the Re- 
port of the Work of the Municipal Court of the City of Boston, 
which was the first report of its kind in the history of the State, 
and Report No. 7 of the Committee on Law and Procedure of the 
Association of Justices of District, Police and Municipal Courts 
relating to the History and Practical Administration of the Uni- 
form Desertion Act, the Illegitimate Children Act and the Desti- 
tute Parents Act. This report was referred to on page 352 of the 
August Quarterly. 

In pursuance of the vote of the Association at its last annual 
meeting in October, 1915, a petition was filed with the Legislature 
by the president and secretary, by direction of the Executive Com- 
mittee, for the repeal of Chapter 249 of 1915, relating to the re- 
quirements for admission to the bar. As explained in the Report 
of the Committee on Legislation, this matter was given leave to 
withdraw by the Legislature. In connection with this petition and 
for the purpose of furnishing the Judiciary Committee of the Legisla- 
ture with information in connection with the subject, a leaflet was 
printed containing the results of an inquiry of the various cities 
and towns in the State as to the requirements in force in the even- 
ing schools. There was no such tabulated information in print or 
available in any other form. The secretary has copies of this on 
file for those who are interested in it. 

The committee voted to join with the Boston Bar Association 
and the Boston University Law School Association in erecting a 
tablet and in the arrangements for the commemorative exercises 
at the birthplace of Chief Justice Shaw, on August 4, 1916. The 
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meeting took place and was well attended. Hon. Richard Olney 
presided and His Excellency, the Governor, Chief Justice Rugg, 
President A. Lawrence Lowell, and Hon. Herbert Parker made 
interesting addresses, which will probably be printed in a separate 
pamphlet for distribution among the members of the three associa- 
tions. 

The question of the best manner of giving publicity to the Can- 
ons of Ethics, adopted at the annual meeting in 1915 and subse- 
quently adopted in identical form by the Bar Association of the 
City of Boston, was considered during the year. The Canons 
were printed in the first number of this magazine and a brief 
sketch of the history of the ideas expressed in the Canons was 
printed in a note in the May number of the Quarterly. After the 
discussion of various plans by representatives of this Association, 
and of the Bar Association of the City of Boston, and others, it 
was finally decided that pamphlet copies of the Canons with a 
reprint of the substance of the sketch from the Quarterly above 
mentioned, should be printed and the expense shared between the 
two associations and that copies should be furnished to the Board 
of Bar Examiners for distribution to all applicants for admission 
to the bar, so that they might obtain copies and might study them 
and prepare themselves for such examination upon the Canons 
and their meaning as the Bar Examiners should see fit to make. 


Copies of this pamphlet may be obtained from the secretary of 
the Association. 


As a result of a discussion at the annual meeting in 1915, a 
special committee consisting of Thomas W. Proctor, Esq., Chair- 
man, John E. Hannigan, Esq., and Hon. Sanford Bates, was 
appointed by the president to consider and report to the Executive 
Committee on the subject of majority verdicts. This committee 
still has the subject under consideration. 


Respectfully submitted, 


Frank W. GRINNELL, 


Secretary. 
Octrosper 14, 1916. 


REPORT OF COMMITTEE ON LEGISLATION. 
To the Massachusetts Bar Association : 
The Legislative Committee considered the bills introduced at 
the session of 1916 in which the Association might be interested, 


and no action was deemed necessary upon the great majority of 
them. 
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The Association introduced and the committee supported the 
following bills: 

S. 135. Contingent Remainders. 

H. 1363. Business of the Supreme and Superior Courts. 
Probate Court Procedure. 
To repeal the Act of 1915 relating to qualifica- 

tions for admission to the Bar. 

Civil appeals from District Courts. 


Of these bills only one was passed by the legislature at this 
session. That was the act relating to Contingent Remainders, 
S. 135, which was noted in the May number of the ‘* Quarterly,” 
and which has also been especially noted in the July number of 
the ‘* American Bar Association Journal,” recently issued, at pages 
545-6. 


Supreme JupiciaL Court anp Superior Courts. — The bill, 
H. 1363, relating to the business of the Supreme Judicial Court 
and of the Superior Court, which has been presented to the legis- 
lature by this Association for the last two years, was again 
rejected. There appears to be a considerable amount of misun- 
derstanding about this bill and a number of men who are opposed 
to the first section, relating to the sittings of the full bench, 
appear to oppose also the subsequent sections, dealing with other 
matters, without having fully considered them. It is to be hoped 
that members of the Association may consider more carefully the 
provisions of this bill in order that the sections other than those 
relating to the sittings of the full court may also have the careful 
consideration of the bar. The opposition to the proposed Section 
5, providing that the justices of the Supreme Court may sit and 
perform the functions of a Superior Court judge, appears to be of 
a very vague character. What practical objections there are to 
trusting the ablest judges in the State with this power, it is difficult 
to see. In this connection the attention of the members is called 
to the discussion on ‘*‘ The Practical Value of Certain General 
Powers of the Supreme Judicial Court” in the February ‘* Quar- 
terly,” pages 56, 57. 


ProBaTE PROCEEDINGS. — The bill, S. 200, to simplify and abbre- 
viate probate records by providing that the giving of a bond by 
an executor, administrator, or trustee, when no _ sureties are 
required, shall be in the discretion of the Court, and providing 
that the requirement of an appraisal should also be in the dis- 





cretion of the Court, so that the common and unnecessary expense 
of three appraisers may be lifted from the burden of estates, was 
also rejected. 


ADMISSION TO THE Bar. — The bill, S. 195, presented on peti- 
tion of this Association for the repeal of C. 249 of 1915, which 
nullified the rules of the Supreme Court relative to the general 
educational requirements for admission to the bar, was rejected by 
the Judiciary Committee after hearing, and the report of the com- 
mittee was accepted. Many signed statements from representative 
business men and lawyers in favor of the repeal of this act were 
received by the secretary, in answer to a circular of information 
which was sent out, and are now on file. 


District Court AppeaL System. — The bill, S. 139, revising 
the system of appeals from police, district, and municipal courts 
is gaining support from year to year, and it seems apparent that it 
is merely a question of time when the substance of this bill will be 
adopted. The only serious arguments which have appeared against 
it are misunderstanding of its provisions and conservative fear of 
change. This year Mr. Gardner K. Hudson of Fitchburg, a 
former member of the executive committee of this Association, 
volunteered his services and, at the request of the Committee on 
Legislation, spent about two days traveling through the middle 
and western part of the State explaining the bill to representative 
members of the bar in those sections, and a considerable number 
of letters from all parts of the State were received, in addition to 
those of previous years, in support of the bill. Mr. Hudson also 
took the trouble to come down from Fitchburg and spend two days 
in order to appear on behalf of the Association in presenting the 
case to the Judiciary Committee. Copies of all the letters which 
are on file were submitted to the committee, but the committee 
reported adversely with the exception of the House chairman, Mr. 
Kennard of Somerville, who made a hopeless fight in favor of the 
bill on the floor of the House. It is a matter of gratification that 
Mr. Kennard was convinced by the explanation and arguments 
which were presented, and it is to be hoped that in another year 
the Judiciary Committee may also be persuaded to support the bill. 

At the hearing before the Judiciary Committee questions were 
asked by the committee as to the statistics of appeals from Dis- 
trict Courts and other courts outside of Boston. As Massachu- 
setts has no adequate system of judicial statistics, accurate 
information in regard to all the different parts of the State is not 
available, but in order to answer the questions of the committee 
as clearly as was possible a report, annexed hereto, was prepared 
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and furnished to the Judiciary Committee by the Committee of 
the Association of Justices of the lower courts. 

The committee recommends the continued advocacy of the 
measure. 


The Legislative Committee also favored the enactment of the 
following bills: 


H. 913. Civil Arrest and Poor Debtor Law. 


This proposed revision of the poor debtor law, which was 
prepared with great care and copies of which were sent to all 
the members of the Association last year, was rejected, though 
certain of its provisions were enacted in C. 272 relative to arrest 
on mesne process, as already noted in the August number of the 
‘* Quarterly,” page 361. 

The bill including the revision of the poor debtor law was 
reported favorably by the Judiciary Committee, but their report 
was not accepted. 


H. 908. Relating to the reinstatement of attorneys. This 
was referred to the next General Court. 

S. 248. To permit a Justice of the Supreme Court after . 
verdict or after a finding of the facts, either 
with or without a decision thereon, to report 
the case for determination by the full court. 


This last bill passed the legislature, but was vetoed by the 
Governor. The veto message raises questions for further con- 
sideration and discussion. 


H. 1043. Relating to the dissolution of attachment which 
became Chapter 148. 


The Legislative Committee opposed the passage of the bills 
relating to the recall of judges and they were referred to the next 
General Court; also H. 128 relating to practice before masters 
was opposed and was given leave to withdraw. 

The committee requested Henry L. Shattuck, Esq., to examine 
the provisions contained in the bills, H. 1056, H. 1057, and 
H. 1058, relating to the practice of law by corporations and per- 
sons Other than attorneys and present data on the subject. It 
was decided neither to favor nor oppose the legislation. Certain 
of the provisions of these bills became law in Chapter 292, printed 
in the August ‘* Quarterly,” at page 360. 
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The Uniform Partnership Bill, H. 521, was discussed at a joint 
meeting of the Legislative and Executive Committees, at which 
the Massachusetts Commissioners on Uniform Laws, Messrs. 
’ Bailey, Williston, and O’Connell, and Dean William Draper Lewis 
of. Philadelphia, the draftsman of the act, were present, and the 
question was referred to the Legislative Committee for such action 
as was thought proper. The Committee requested the Massa- 
chusetts Commissioners to consider whether voluntary trusts or 
associations were affected by the proposed act and if so to what 
extent, and whether the proposals relating to the ‘* tenancy in 
partnership ” would not raise conveyancing difficulties which, by 
some suggested changes in the act, might be avoided. The bill 
was referred to the next General Court. 

The report of the Commission on Land Takings, H. 1851, was 
somewhat considered, but not acted on by the committee. 

The necessary authority for the action of the Legislative Com- 
mittee, outlined above, was given by the Executive Committee of 
the Association. 

There has been called to the attention of the committee a 
suggestion by Arthur A. Ballantine, Esq., for a compensation 
plan for railway accidents, reprinted in the August ‘ Quarterly.” 
No action has yet been taken upon the matter. 


Attention is called to the digest of legislation at the session of 
1916 contained in the May and August numbers of the ‘* Quarterly.” 


Respectfully submitted, 


FRANK F. DRESSER, 
Chairman. 
ote. 

At a well-attended meeting of the Executive Committee held on Saturday, 
November 4, at which thirteen members of the Association from different 
parts of the State were present, it was voted that the bill relating to the sys- 
tem of civil appeals from Police, District, and Municipal courts throughout 
the State, which has been supported before the Legislature during the past 
two years, and referred to in the foregoing report, be again presented to the 
Legislature at the coming session on petition of this Association and the 
Committee on Legislation was given authority to present and support the bill. 

Copies of this bill, subject to certain minor changes, were distributed to all 
the members of the Association two years ago and the reasons for it and a 
discussion of all the reasons which have been suggested against it were pre- 
sented in detail in the report of the Committee on Legislation for 1914, pages 
27-48. 

The Executive Committee also voted to present to the Legislature a bill 
containing the provision that the requirement of an appraiser should be in 
the discretion of the Probate Court and should not be obligatory in every 
case. This provision was presented to the Legislature last year. It was 
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drawn very carefully by J. L. Thorndike, Esq., after earlier drafts had been 
submitted to all the judges of probate in the State and after the discussion of 
one of those earlier drafts before the Legislature of 1915. 

The Committee on Legislation was given authority to present and support 
this bill. 


Fe W. Ge 


APPENDIX. 


ASSOCIATION OF JUSTICES 


OF 


DISTRICT, POLICE, AND MUNICIPAL COURTS 
OF MASSACHUSETTS. 
Committee on 
Law AND PROCEDURE. 
Report No. 6, 
February, 1916. 


SUMMARY OF STATISTICS OF CIVIL APPEALS. 


A need has been felt for a comprehensive summary of such information 
as may be available, in view of the paucity of judicial statistics in Massachu- 
setts, upon the working of the one-trial election system in civil cases, now in 
force in the Municipal Court of the City of Boston, under St. 1912, c. 649, 


and amendatory acts, as compared with the two-trial appeal system in civil 
cases still in force in other district, police, and municipal courts. 

The only available statistics are contained in a very few publications, and 
from them, aided by private investigation in some particulars, the following 
has been compiled. These publications are as follows: 


(1) Report of the Commission to Investigate the Causes of Delay in Civil 
Actions (Messrs. Morse, Wait and Barnes), House Document 1050 of the 
year 1910. 


(2) Report of the Commission on the Inferior Courts of the County of 
Suffolk (Messrs. Bolster, Brown, Pelletier, Williams and O’Connell), House 
Document 1638 of the year 1912. 

(3) Report Number 4 of this Committee, March, 1915. 


(4) Report of the Municipal Court of the City of Boston, January, 1916. 
Respectfully submitted, 


HENRY T. LUMMUS, 
JOHN H. BURKE, 
CHARLES ALMY, 
FRANK A. MILLIKEN, 
CHARLES L. HIBBARD, 


Committee. 





Resctts Unper APPEAL System. 
(Civil Cases for year ending June 30, 1909, in all lower courts.) 


Findings Findings 
Findings for Piff. Findings for Deft. 
Entered. Tried. for Plff. Appealed. for Deft. Appealed. 
Barnstable 20 14 7 6 3 
Berkshire é 59 45 13 14 1 
Bristol 283 182 65 101 51 
5 3 0 2 1 
398 138 43 
Franklin 2 46 35 13 11 5 
Hampden 7 106 20 37 16 
Hampshire 32 20 5 12 1 
Middlesex D 802 653 149 51 
Nantucket 1 1 0 0 0 
Norfolk 30 41 16 
Plymouth 30 23 
Suffolk (exclusive 
Municipal Court 
City of Boston) .... 
Worcester 


Total (exclusive 
Municipal Court of 
City of Boston) for 
year 1908-9 19,880 2,943 662 297 


(15%) (32%) (35%) 
Municipal Court of City 


of Boston (for year 
14,235 2,229 497 337 
(16%) (35%) (40%) 


Total for Commonwealth 
for year 1908-9 34,115 6,172 j 1,159 1,657 634 
(15%) (33%) (38%) 








Municipal Court of City 
of Boston for year 
1,138 


All Suffolk courts (ex- 
clusive of Municipal 
Court of City of Bos- 
ton) for year 1910... 200 43 22 


(12%) (36%) (28%) 
District Court of South- 


ern Essex for years 
1912, 1913, 1914 4,443 700+ 478 166 222 43 
(16%) (35%) (19%) 


Nore — In the Superior Court 22% of all cases entered are tried. 


In Suffolk County in 1910 from every $100 awarded to plaintiffs after 
hearing, the sum of $66 was held up by appeals. 25% of the appeals 





were retried, and the lower court was reversed in 30% of those retried, or 
8% of the total appeals. 

The statistics from the District Court of Southern Essex for 1912, 1913, 
and 1914, containing the results of civil cases tried by more than five differ- 
ent justices, one of whom is now a member of the Superior Court, show that 
appeals were perfected in 30% of all cases tried, 35% of all cases in which 
the plaintiff won, 43° of all cases in which the plaintiff won more than $20, 
51% of all cases in which the plaintiff won more than $50, and 60% of all 
cases in which the plaintiff won more than $100. 

The average percentage of appeals, in all cases in that court combined, 
being 30%; the appeals from one justice were 24%; from another, 27%; from 
another, 36%, and from the others 29% each. No justice tried less than 66 
cases, nor more than 220 cases, so that a difference in one case meant a 
difference of from about 4° to 14% in the percentage of appeals. 


RESULTS UNDER ELECTION SyYsTEM. 


Statistics of civil cases in the Municipal Court of the City of Boston, since 
the appeal system was abolished by St. 1912, c. 649, show the following facts: 


Removed 
by Defendant Heard in Taken 


to Superior Appellate . 
Court before Division on 
Entered. Trial. Tried. Law Questions. Questions. 


14,005 44] 1,735 74 11 
15,178 501 1,676 88 18 
16,077 437 1,587 92 9 


The total annual removals amount to about 3% of the entries, whereas the 
total appeals used to amount to more than 9% of the entries. That 3% of 
entries removed may represent substantially the same class of cases that 
used to be appealed by defendants after default; and that class amounted in 
1908-9 and again in 1910 to exactly the same percentage, 3%. The removals 
in cases entered during the summer, when the suspension of civil trials 
defers judgment until October, fall to about 1% of the entries. 

The entries since the Act of 1912 have increased at a much greater rate 
per cent than the entries in the Superior Court for Suffolk County, while the 
entries in the other Suffolk County lower courts, which are still under the 
appeal system, show no substantial increase. 

About 5% of the cases tried reach the Appellate Division on law questions, 
and the Appellate Division affirms the judgment in about two-thirds of the 
cases heard by it. The number of Municipal Court cases reaching the 
Supreme Judicial Court through the Appellate Division is less than used to 
reach that court through the Superior Court. The Appellate Division has 
been reversed in only 7 cases. 


REPORT OF THE COMMITTEE ON JUDICIAL APPOINTMENTS. 


As no vacancies have occurred during the year in the Supreme 
Judicial or Superior Courts, this Committee has not met during 
the last twelve months for the purpose of offering assistance to 
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the Governor in the making of judicial appointments. The 
Committee did, however, hold several meetings in conjunction 
with the like Committee of the Bar Association of the City of 
Boston for the purpose of suggesting names to the Governor for 
appointment to the commission charged with the duty of revising 
the general laws and was successful to some degree in its recom- 
mendations for appointment. 


Rosert Homans, 
Chairman. 


REPORT OF COMMITTEE ON GRIEVANCES. 


At the first meeting of the Committee fourteen of its fifteen 
members were present, the absent member being held in the 
performance of judicial duties. Stoughton Bell, Esquire, was 
chosen as secretary of the Committee, and has served with great 
efficiency and zeal throughout the year. A number of com- 
plaints, which were trivial or evidently brought purely to collect 
amounts from attorneys more promptly, were disposed of by the 
secretary without taking the time of the Committee. 

A number of meetings of the Committee have been held, 
however, and all with a gratifyingly large attendance. 

The complaints against Charles W. Lovett of Lynn, which 
have been pending for several years, were taken up at an all-day 
hearing before the general committee and Mr. Lovett and his 
counsel were present and presented their side of the case. 


It was voted —“‘ That in view of the fact that so long a 
time has elapsed since the complaint against C. W. Lovett 
was filed with this Association, the Committee is satisfied 
that at the present time no satisfactory hearing and determi- 
nation of the matter are possible and therefore the Com- 
mittee recommends that the complaint be dismissed.” 


Other matters were referred to sub-committees, carefully 
investigated and reported upon to the General Committee. 

Eighteen complaints in all were considered by the Committee. 

One of these was against a Fall River attorney. The Com- 
mittee found no loca] attorney who was inclined to make an 
investigation in view of the result of certain well-known former 
disbarment and subsequent re-instatement proceedings in that 
city. The charges made in this case were of so serious a char- 
acter, however, that the Committee has employed counsel from 





outside Bristol County to make a thorough investigation and 
report. 

Four complaints have been referred to the next Committee. In 
one of these cases, the sub-committee has not reported. In 
another, the Committee recommends that action be taken. The 
other two matters came in so recently that proper consideration 
by this Committee was impossible. 

All other complaints have been disposed of. 

While the members of the Committee have all been ready and 
willing to coéperate in its work without qualification, it has 
found other members of the bar rather loth to assist in the 
investigation of complaints in their own localities. 

This is due largely to two causes. First: the natural disin- 
clination to seriously attack the personal character and standing 
of a fellow-member of the same local bar, even under extreme 
conditions. Second: the unfortunately too prevalent belief that, 
after disbarment has been obtained by a large expenditure of 
money and effort, some judge of the Superior Court with too 
kindly and sympathetic a disposition probably will re-instate the 
guilty member of the bar and defeat the effort to purge the 
profession. 

The Committee would be glad if the requirements for rein- 
statement were made much more drastic than at present and if 
less were left in this matter to the discretion of the individual 
justice who may be called upon to pass on each petition for 
reinstatement. 

A sub-committee considered the question of reinstatement 
very thoroughly and made an exhaustive report to the General 
Committee, which was approved and forwarded to the Executive 
Committee. 

Upon the suggestion of a member of the bar, the General 
Committee has been making through one of its members an 
investigation of certain methods of soliciting business now 
used by attorneys in one or more Massachusetts cities and which 
appear to be very near, if not over, the line of conduct required 
by professional ethics. 

It is hoped that the new Committee may profit by this investi- 
gation, and be enabled to take such steps as will prevent any 
departure from the proper standard of professional ethics in 
this regard. 


Respectfully submitted for the Committee, 


Frank M. Forsusu, 
Chairman. 
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REPORT OF COMMITTEE ON LEGAL EDUCATION. 


Your Committee during the past year has taken no action. 
This has been due to a conviction that the occasion was not 
suitable. 

The recent action of the Legislature, of the Justices of the 
Supreme Judicial Court, and of the Bar Examiners, seemed to 
us all that was wise in the circumstances. We deemed it better 
to remain quiescent until a change in conditions gave promise of 
useful action on our part. 

We are as firmly convinced as ever that the requirement of a 
good general education from the applicant for admission to the 
bar is essential, and that the present statutory requirement is 
not sufficient. No words of ours can state too emphatically our 
belief that the welfare of the public and of the profession 
demand a high standard of education for the lawyer. 

At a time when public opinion is asking a re-examination of 
the bases of the law and of its relation to society, and a pos- 
sible readjustment of the functions of the courts, to permit men 
to become lawyers who are ignorant with regard to our language, 
our history, and general knowledge, even though able to pass an 
examination in the general principles of our law, seems folly too 
great for sensible men to commit. 

Yet we know that sympathy for men who have made a manful 
struggle to prepare themselves for practice as attorneys-at-law, 
a blind and erroneous belief that aristocratic barriers are 
attempted to be set up against a class in the community, and 
cupidity that seeks money from furnishing training in knowledge 
of existing law, all combine to lead the public to commit that 
folly ; and, in the recent past, have been successful in preventing 
the establishment of rules which would go far to secure a bar 
consisting only of educated men and women. 

In urging the requirement of a high standard of education, 
we are not disregarding the legitimate ambition of unfortunate 
men to be enrolled as lawyers, we are safeguarding the public 
against a great calamity, — the existence and perpetuation of an 
ignorant bar. 

The address of the Honorable Elihu Root, as President of the 
American Bar Association, at its annual meeting in Chicago last 
August, on “ Public Service by the Bar,” presents the necessity 
for highly educated lawyers in a way we cannot excel; and we 
urge its study by all who are interested in the subject of legal 
education. We agree with him most heartily in believing that 
the judges upon the Bench are a group of lawyers who are 





devoted to the interests of the community, even as contrasted 
with the interests of the individual members of the profession ; 
and that to them may we safely look to defend and to advance 
the public right to effective service from the bar against the 
tendency of the bar and the legislatures and, in some degree, of 
the public itself, toward the selfish effort for individual pros- 
perity for the lawyer without regard to the public well-being. 

The following statistics are presented for your consideration, 
without further comment : 

The rule requiring applicants for admission to the bar to be 
graduates of a high school or of a school of equal grade, or else 
to pass an examination as to their general education, took effect 
February 1, 1914. 

The number of applicants who took the bar examinations 
during the year and a half prior to February 1, 1914, i.e., who 
took the bar examinations held on or about January 1, 1913, 
July 1, 1913, and January 1, 1914, are as follows: 

Jan, 1, 1913 
July 1, 1913 
Jan. 1, 1914 


The number who passed was as follows: 
Jan. 1, 1913 99 or 504% of total number examined 
July 1, 1913 163 49% « &  & “ 48+, 
Jan. 1, 1914  A5Ry « S 


381 


The number of applicants who were not graduates of a high 
school, or of a school of equal grade at each of said examinations 
was approximately as follows : 


July 1, 1913.... 115 « “ 35% “ « 
Jan. 1, 1914.... 118 * “ 45% “ “ 


318 


Jan. 1, 1913.... 85 or approximately 45% of total number ™ 
42°, 


The number of the aforesaid non-graduates who passed at each 
of said bar examinations was approximately as follows : 


July 1, 1918 se 30% “ “6 “e ‘“ 


Jan. 1, 1913 40 or approximately 47% of said non-graduates 
39% 
Jan. vs 1914 40% sé ‘é : “ee ““ 


The rule which took effect February 1, 1914, requiring gradua- 


tion from a high school or a school of equal grade, or else an 
examination, continued in force until May 11, 1915. 
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During this period there were two examinations, held on or 
about July 1, 1914, and January 1, 1915. 
The number of applicants was as follows: 


July 1, 1914 
Jan. 1, 1915 


The number who passed was as follows: 


July 1, 1914 129 or 60% of total number examined. 
Jan. 1, 1915 50 * 42%, “me 66 sa “ 


179 

Since the rule requiring graduation from a high school or of a 
school of equal grade, or else an examination, was nullified by 
the Act of May 11, 1915, the only requirement as to general 
education has been that an applicant should have a general 
education equivalent to two years in an evening high school. 

There have been three examinations since May 11, 1915, viz., 
those held on or about July 1, 1915, January 1, 1916, and July 
1, 1916. 

The number of applicants at said examinations was as follows: 
July 1, 1915 
Jan. 1, 1916 
July 1, 1916 


The number who passed was as follows: 


Jan. 1, 1916 68 “ 334%" « “ “ 
July 1, 1916 140 ** 43% «© « “ « 


July 1, 1915 145 or 50% of total number ie 
42% 


353 


The number of applicants who were non-graduates of a high 
school or of a school of equal grade at each examination was 
approximately as follows: 


Jan. 1, 1916 si 31% 
July 1, 1916 = “ 20% 


July 1, 1915 5 or approximately 15% 
“eé 22%, 


The number of the aforesaid non-graduates who passed at each 
of said bar examinations was approximately as follows: 


Jan. 3. 1916... 18 ** es 29% se oe ss “ “ 
July 1, 1916... 11 * “ 17%“ “ as 


37 


July 1, 1915... 8 or approximately 18% of total number “4 
21%, 
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RECOMMENDATION. 

Your Committee is unanimously of the opinion that the matter 
of determining the requirements for admission to the bar should 
be in the hands of the Supreme Judicial Court, and if legislation 
is necessary to accomplish this, that such legislation ought to be 
at once enacted. 

Your committee recommends that it be authorized by the 
Association to do what properly may be done to procure the 
enactment of such legislation. 


Wici1Am CusHuine WAIT. 
JosEPH H. BEALE. 
SAMUEL C. BENNETT. 
CHARLES W. CLIFFORD. 
Henry T. Lummus. 


Note. 


It was voted that the authority recommended be granted subject to the 
approval of the Executive Committee. 


TREASURER’S REPORT. 


SPRINGFIELD, Mass., Sept. 30, 1916. 
To the Massachusetts Bar Association: 


The Treasurer of the Massachusetts Bar Association presents 
herewith his annual report. 

At the time of the last annual meeting there were 729 active mem- 
bers and 45 honorary members of the Association. Since then 93 
new members have been elected, 6 members have resigned, 7 have 
died, and 10 have been dropped for non-payment of dues. Since 
then 4 honorary members have become active. Four members 
have been reinstated upon payment of their dues. In last year’s 
report one member was included both in the number of honorary 
members and the number of active members. We now have 781 
active members whose dues are paid to date and 25 who under the 
provisions of the by-laws will be dropped January 1 next, unless 
they pay before then. 

The following are statements of receipts and disbursements up 
to and including September 30, 1916, to which is appended a 
report of the auditors, Messrs. Frank M. Forbush and George R. 
Nutter, appointed for that purpose by the President. . 





GENERAL ACCOUNT OF THE ASSOCIATION. 


Dr. 


Amount of balance from last account, Oct. 30,1915. . . . . $2,842.33 
Received 2 Annual Dues for 1914 oe oe ee oe ee ee 10.00 
Received 19 Annual Dues for1915 ......... 95.00 
Received 781 Annual Dues for 1916... ... . . . 8,905.00 
Received 2 Annual Dues for1917 ......... 10.00 
Received from Boston City Club, check for payment made in 


error a ae ee ae ee ee ee ae ee Se 5.36 

Received anonymous gift from a member of the Association 
to help support the ‘‘ Massachusetts Law Quarterly” . . 100.00 
Received interest on deposits to Sept.1,1916. .... . 98.34 
Received from James A. Lowell, balance postage account . 13.40 
$7,079.43 

Cr. 

The disbursements which are stated in detail in the report amount 
Wee ew 6 eS ee BP Be EO ee TS 
Balance onhand .......-+. ee. . $8,746.40 


The full report contains one hundred or more items of disburse- 
ment, and, following the practice of last year, they are not printed 
in detail, but this abbreviated statement of the account is prepared 
for publication. The full report may be examined at the secretary’s 
office. 

The principal items of expense have been the annual dinner, the 
publication of the ‘* Massachusetts Law Quarterly” and other 
miscellaneous printing and postage connected with the work of the 
Association, and the clerical assistance to the secretary. These 
matters are explained in the report of the Executive Committee. 


Respectfully submitted, 


Cuaries H. Beckwita, 


Treasurer. 


OcroserR 10, 1916. 
We have audited the foregoing account and find it correctly cast and 
properly vouched and that the balance stated of $3,746.40 is on deposit to the 
credit of the Massachusetts Bar Association. 


Frank M. Forsusn, 
GrorGe R. Nutter, 


Auditing Committee. 
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OTHER PROCEEDINGS AT THE ANNUAL MEETING. 


The President called the attention of the meeting to the fact that 
at the meeting of the American Bar Association in Chicago, in 
August, 1916, on recommendation of the Executive Committee of 
that Association, after a conference with representatives of State 
and local bar associations from different parts of the country, held 
on Aug. 28, 1916, the constitution of the American Bar Associa- 
tion was amended to provide as follows: 

‘* The President of each State Bar Association recognized 
by this Association, which accepts this provision, shall become 


a member ex-officio of the General Council, provided he be a 
member of the American Bar Association. 


The Secretary of each State Bar Association recognized by 
this Association, which has accepted this provision, shall 
become a member ex-officio of the Local Council for such 
State, provided he be a member of the American Bar 
Association.” 


After explanation of the purpose of these provisions, to encour- 
age more codperation and better understanding between the 
American Bar Association and the various State Associations, it 
was voted to accept the provisions. In accordance with this vote 
the Secretary subsequently notified the Secretary of the American 
Bar Association that the provisions had been accepted. 

Following the suggestion in the President’s address, on motion 
of Mr. Hollis R. Bailey, it was voted to request the Executive 
Committee to provide for a special committee to be appointed by 
the President under the by-laws to deal with the subject of uni- 
formity of legislation. 

The reason for this provision as explained by the President in 
his address and by Mr. Bailey is that, owing to the number of 
measures which call for examination and study by the standing 
Committee on Legislation, it is not always possible for them to give 
such consideration to the uniform laws prepared by the National 
Conference of Commissioners and presented to the Legislature, and 
it is desirable that such a committee (which should be a special 
committee to consider only these subjects of uniform legislation), 
should be provided for, so that the committee might study not only 
the laws proposed, but the laws contemplated or in the process of 
consideration by the National Conference of Commissioners and by 
the Massachusetts Commissioners, and contribute such suggestion, 
criticism, and assistance as they can in accordance with the provi- 
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sion of the Charter of this Association ‘‘ of furthering uniformity 
of legislation throughout the Union.” 

Mr. Charles H. McIntyre referred to Mr. Arthur Lord’s address 
on ‘* The Massachusetts Constitution and Constitutional Conven- 
tions,” delivered in the Court House in Pittsfield on the previous 
day, October 13th. He said that he thought it would be very in- 
structive; that he had learned a great deal from the address which 
would enable him to form a more correct conclusion on the ques- 
tions referred to, and that he thought it should be freely circulated 
for the information of men, so that they might consider it before 
voting on the question of a constitutional convention at the State 
election on November 7th, and accordingly, upon his motion, it 
was voted that Mr. Lord’s address be published, in the Quarterly 
or otherwise, prior to November 7th, and distributed in such man- 
ner as the Publication Committee deemed advisable. 


(As the regular November issue of the Quarterly would not 
appear until after November 7th, the Publication Committee 
decided that it was best to issue a special October number 
containing Mr. Lord’s address, in order that it might be pre- 
served in the files of the Quarterly instead of in a separate 
pamphlet. ) 


It was then voted that the thanks and appreciation of the Asso- 


ciation be expressed to the Berkshire Bar for their hospitality in 
entertaining the Association. 





A SHORT HISTORY OF THE SUPREME JUDICIAL 
COURT OF MASSACHUSETTS. 


Part I. 
JUDICIAL HISTORY PRIOR TO 1780. 


In an article written in 1895 by Mr. Russell Gray, relating to 
the history of the Court, he said: 


‘* The justices who sit in the highest court of Massachu- 
setts at the end of the nineteenth century are . . the 
successors in regular course of the judges snpetatel 8 to the 
same duty at the end of the seventeenth century. 

** The Court has undergone changes of name and of jurisdic- 
tion, but has never been abolished or suspended or ceased to 
administer justice regularly as the highest tribunal of Massa- 
chusetts. No court in the United States can boast so long a 
continuous existence. The appointment of the judges by the 
Governor and their tenure during good behavior have been 
not the least of the causes which have given strength as well 
as permanency to the Court.” 


As little has been written in available form in regard to the 
history of this oldest court in the Union, particularly since the 
adoption of the Constitution in 1780, the Publication Committee 
propose to publish in the next few numbers of the magazine a 
short history of the court, so that its place and standing in the 
profession generally and its relative position and fundamental 
importance in the history of the Commonwealth may be more 
generally understood and appreciated. 

While it is the purpose to deal primarily with the history of the 
Court since 1780, this history cannot be fully understood without 
some general introduction covering the colonial, and particularly 
the provincial period. This period has been covered at length in 
Washburn’s well-known ‘‘ Judicial History of Massachusetts.” 
It has also been covered in an outline article written about 1897 
by the late Chief Justice Mason of the Superior Court in a man- 
ner which serves as a good introduction and, accordingly, this 
introductory chapter will consist almost entirely of extracts from 
his account. The subject headings were not his, but have been 
inserted for the convenience of readers, above the selected 
extracts relating to the headings. The entire article by Chief Jus- 
tice Mason may be found in Volume III., of ** The New England 
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States, Their Constitutional, Judicial, Educational, Commercial, 
Professional, and Industrial History,” edited by William T. Davis, 
and published in Boston in 1891 by D. H. Hurd & Co., at page 
1772. These extracts are reprinted with the courteous permis- 
sion of D. H. Hurd & Co. 

F. W. G. 


EXTRACTS FROM AN ARTICLE BY THE LATE ALBERT MASON, 
FORMER CHIEF JUSTICE OF THE SUPERIOR COURT OF 
MASSACHUSETTS. 

‘* The judicial history of Massachusetts is a record of the evolu- 
tion of the judicial as a distinct governmental function, and of the 
practical measures devised for its wise and efficient exercise as 
such. Notwithstanding the solemn prohibition which concludes 
our Bill of Rights, the process of evolution is not complete, - but 
traces of obscurity in the dividing lines which separate the depart- 
ments of government still remain. 

** We term the process by which the several functions of govern- 
ment are differentiated and perfected evolution, because we are 
accustomed to the thought that man, individually and collectively, 
is created with all his possible powers and attainments inherent, to 
be evolved or brought out by culture and training. Perhaps a 
more accurate conception of the fact is the thought of man as per- 
petually receiving life from an infinite source, in the measure of 
his capacity and willingness to receive it, which capacity and will- 
ingness grow by means of the faithful use of the feeble powers 
first given, and thus that progress is by involution rather than by 
evolution.” 


Tue Prymouts Cotony. 

‘* The earlier colony at Plymouth had no charter to prescribe or 
restrict the method of action by a free people. The compact 
signed in the cabin of the ‘ Mayflower’ was the only instrument 
which defined or limited the governmental powers which the Pil- 
grims assumed to exercise. . . . 

‘* An elaborate frame of government, sufficient for a large and 
prosperous State at its maturity, would have been cumbersome and 
unwieldy in the crude beginnings of the colony. There was the 
wisdom of statesmanship in the spirit of obedience, manifested 
with little of the love of dominion in the simple provision for imme- 
diate needs as these appeared. 

‘* At first a single magistrate was their only leader in civil 
affairs. The perils from Indians of uncertain or hostile attitude 
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required the military organization, which speedily followed. On 
the death of the first governor the successor chosen was disabled 
by sickness, and for this reason was provided with an assistant. 
The two magistrates thus provided, by annual election, continued 
for three years to constitute the civil administration. Assemblies 
of the whole body of freemen were frequent, and to these assem- 
blies the magistrates submitted the graver problems of govern- 
ment, whether legislative, executive, or judicial. 

**TIn the third year it was enacted that all criminal facts and 
also all matters of trespass between man and man, should be tried 
by twelve honest men to be impanelled by authority. A year 
later five assistants were elected to aid the governor in the civil 
administration. These assistants, or as they were more com- 
monly called, the magistrates, exercised some of the functions 
afterwards assigned to justices of the peace, but the latter officers 
did not exist under that name in either colony, but were first 
appointed in Massachusetts under the government of Andros. 

‘¢The governor and assistants constituted a court for the 
general administration of civil affairs in the colony, but were 
under the control and direction of the whole body of freemen in 
General Court assembled. They conducted jury trials, but until 
1636 did not have authority to determine causes without juries. 
In 1636 jurisdiction was given to the governor and any two assist- 
ants to try all causes involving less than forty shillings, and also 
in offenses of small nature ‘to do as God shall direct them.’ In 
1665 the selectmen of towns were authorized to hear and deter- 
mine all debts and differences not exceeding thirty shillings, also 
all differences between Indians and English as to damages done 
by animals owned by the English. A year later the jurisdiction 
of selectmen was increased to forty shillings. The great incon- 
venience for the people of remote towns to attend courts at 
Plymouth, was given as the reason for conferring judicial powers 
upon selectmen. 

‘In 1682, the governor for the time being, with three or four 
of the assistants, or such other substantial persons as the governor 
should appoint, were created a court of admiralty, either by them- 
selves, or together with a jury, empanelled for trials, as the case 
may require. The Court thus constituted was given jurisdiction 
of ‘all crimes committed on the high sea or its waters,’ and all 
trials had before, by commission from the colonial government, 
were ‘made valid.’ 

*¢ In 1685 the colony was divided into three counties, and county 
courts were established in the two larger. The county courts 
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exercised most of tle judicial functions of the government from 
this time until the union of the colonies. ‘The development of the 
simple judicial system which sufficed for the Pilgrim Republic, as 
well as the growth of the entire civil government within its limits, 
does not appear to have been marked by that contention about 
abstract theories of government which was the occasion of so much 
conflict between the larger colony and the home government. 
Each step of progress seems rather to have been taken with sole 
reference to the practical needs of existing conditions, and to 
have followed naturally the growth of the community.” 


THE Massacnusetts Corony. 


‘¢ The charter of the Massachusetts Colony provided that there 
should be one governor, one deputy governor, and eighteen assist- 
ants, chosen out of the freemen of the company. ° 

‘* To the governor, or in his absence the deputy governor, was 
given authority to order the assembling of the company to consult 
and advise of the business and affairs of the company. . . . 

‘¢ Although the presence of the governor or deputy governor and 
six or more of the assistants was sufficient to give the assembly 
the character of a general court, and the presence of these was 
essential, it was an assembly of the company. The constituent 
elements were the governor or deputy governor, the assistants and 
the freemen. . . . 

‘¢The freemen of the several towns were permitted to attend the 
General Court by deputies of their own selection, as early as 1634. 
The deputies had the full power and voice of all the freemen 
whom they represented. It is in connection with this admission 
of representatives that we find the first recognition of the dis- 
tinctive judicial powers exercised by the General Court. It was 
then provided that the Court would not proceed to judgment in 
any cause, civil or criminal, until the deputies had taken the fol- 
lowing oath, viz.: ‘Ido swear by the most great and dreadful 
name of the everlasting God, that in all cases wherein I am to 
deliver my vote or sentence against any criminal offense, or 
between parties in any civil case, I will deal uprightly and justly, 
according to my judgment and conscience, and I will, according 
to my skill and ability, assist in all other public affairs of this 
court faithfully and truly, according to the duty of my place, 
when I shall be present to attend the service.’ It is noticeable 
that this oath contains no recognition of laws to be observed in 
administering criminal justice, or in determining the civil rights of 
parties, nor of any standard superior to the individual judgment 
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and conscience of each deputy. It was in accord with the spirit 
of the times. The Puritan movement, in its intense zeal to resist 
unwarranted assumption of human authority, was in danger of 
overlooking necessary limitations of individual independence. 

‘¢ With the necessity of permitting freemen to attend the Gen- 
eral Court by representatives, it was seen that the full advantage 
of the composite character of the General Assembly could be 
secured only by the magistrate or assistants, and the freemen 
acting separately, and it was enacted that ‘no law, order or 
sentence shall pass, or be accounted an act of this court, without 
the consent of the greater part of the magistrates on the one 
party, and the greater part of the deputies on the other party.’ 
Lest this should prevent in some cases a final conclusion in causes 
heard judicially, it was ordered that if the magistrates and deputies 
differed in any case of judicature, either civil or criminal, it should 
be determined by the major vote of the whole court met together. 

**In the beginning of the colony, its administrative and legis- 
lative affairs were not of a character to make large demand upon 
the General Court, and the earnest, common purpose of the peo- 
ple, together with the primitive conditions under which they lived, 
checked and simplified their individual controversies. 

** With every step of progress, colonial life became more 
varied and complex, while the intense activity and strong indi- 
viduality which characterized our ancestors soon gave rise to more 
private contention than could be conveniently, or efficiently adjusted 
in the General Assembly. To meet the growing need it was 
enacted March 3, 1635-6, that there should be four courts kept 
every quarter, one at Ipswich, for Ipswich and Newbury; two at 
Salem. for Salem and Saugus; three at Newtowne, for that town, 
with Charlestown, Concord, Medford, and Watertown; four at 
Boston. for Boston, Roxbury, Dorchester, Weymouth, and Hing- 
ham. 

‘* The courts thus established were to be kept or held by such 
magistrates as dwelt in or near the said towns, and such other 
persons of worth as from time to time should be appointed by the 
General Court, but no court could be held without at least one 
magistrate. The local*courts as thus constituted, of magistrates 
and select persons of worth associated, comprised at least five 
members, and were given jurisdiction of civil causes, involving 
ten pounds or less, and of crimes wherein the punishment did not 
extend to life, member, or banishment. 

‘¢ By the same act, great quarterly courts were provided to be 
held at Boston four times each year, by the governor and magis- 
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trates, and to these were given original jurisdiction of all causes 
of divorce, and of crimes the punishment of which extended to 
life, member, or banishment, also appellate jurisdiction of causes 
previously heard in the local courts above mentioned. 

‘¢The Great and General Court continued to have original 
jurisdiction of all matters not committed to either of the courts 
established as above-mentioned, and also exercised appellate 
jurisdiction of matters determined in the great quarterly courts. 

‘* In 1639, the inferior local courts were designated as county 
courts, and some of their powers avere clearly defined, aud the 
courts to be held by the governor and magistrates, or assistants, 
were reduced to two each year, with power in the governor to 
convene special sittings for the trial of capital causes. 

‘*A further provision for the trial of small causes had been 
made in 1638, whereby each magistrate was authorized, in the 
town wherein he dwelt, to hear and determine, by his discretion, 
causes wherein the debt or damage demanded did not exceed 
twenty shillings. In those towns in which no magistrate resided, 
it was provided that the General Court should appoint, from time 
to time, three men, the majority of whom should have like power 
to hear and determine causes not exceeding twenty shillings. 
The right of appeal in these causes appears to have been given 
direct to the Court of Assistants, and not to the inferior local 
courts. 

‘* Authority was given to the governor, or deputy-governor, 
with any two magistrates, or, in their absence, any three magis- 
trates, to hold a special court to try causes, civil or criminal, to 
which a stranger was a party, and which would otherwise be 
triable in the county courts. The court so held was called the 
stranger’s court. 

‘** Although the county courts were so designated in 1639, the 
formal division of the colony into counties did not occur until 
1643. In 1649 the jurisdiction of single magistrates and com- 
missioners to try small cases in towns where no magistrate resided, 
was increased to forty shillings, and provision was made that in 
case the magistrate or either of the commissioners was interested, 
the selectmen should have power to hear and determine the cause. 
In 1651, it was provided that seven freemen, resident in Boston, 
should be elected annually by the freemen of the town, to be 
commissioners, the whole, or any five of them, or any three of 
them with a magistrate, to have jurisdiction of causes involving 
amounts not exceeding ten pounds. Authority was given the 
commissioners to appoint a clerk, and they were required to 
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publish their court days. This court continued only for the single 
year. 

**In 1685, a Court of Chancery was established, consisting of the 
magistrate in each county, with appellate jurisdiction in the Court 
of Assistants. 

‘¢ The history of the colonial period discloses in neither colony 
any person who attained marked reputation as a jurist, unless Rev. 
Nathaniel Ward of Ipswich, author of the ‘ Body of Liberties,’ can 
be so regarded. ‘That remarkable code may well attest his schol- 
arship in the law and his capacity to have attained high rank at the 
bar or upon the bench had he continued in his earlier profession ; 
but his life work was that of a preacher. 

‘* The Massachusetts colony charter was vacated June 18, 1684, 
but the administration of government in the colony continued with- 
out change of form nearly two years later. The death of Charles 
II., and the disturbances which followed the accession of James II., 
occupied the attention of the government in England to the exclu- 
sion of colonial interests for a time.” 


1686-1692. 
**In May, 1686, a new government was instituted which 
extended over, not merely the former colony of Massachusetts, but 
New Hampshire, Maine, and the Narragansett country. It did 


not, however, include the colony of Plymouth. The new govern- 
ment consisted of a president, deputy president, and sixteen coun- 
cillors, all of whom were designated and commissioned by the king. 
The president and council were made a Court of Record for the 
trial of civil and criminal causes, and had authority to establish 
other courts and appoint judges to preside over them. A Superior 
Court, consisting of a majority of the councillors, was established 
to sit in Boston three times a year, and courts of pleas and sessions 
of the peace were provided in the several counties. 

‘** This government was provisional only, and whatever may be 
its place in the political history of New England, it cannot be said 
that the few months during which it was nominally in force had 
any appreciable part in the development of the judicial system of 
the Commonwealth. 

‘¢ The second attempt to govern New England, without charter 
security of local participation, extended to both colonies, in what 
later became the province of Massachusetts Bay. Edmond Andros 
was commissioned governor of New England, and arrived in Bos- 
ton December 19, 1686. For two years and four months the gov- 
ernment was administered with harsh severity, more befitting mili- 
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tary rule of conquered territory in an enemy’s country than civil 
government of a free people. The governor, with the advice of 
his council, could make laws, establish courts of justice, and 
appoint judges therefor, and was himself judge in admiralty. A 
Superior Court of Judicature, consisting of three justices, was 
established with extensive jurisdiction over all civil and criminal 
causes. Civil actions could not be brought in the Superior Court 
in the first instance unless involving ten pounds or a question of 
freehold. An Inferior Court of Common Pleas, held in each 
county, had jurisdiction of civil causes in Suffolk to twenty pounds, 
and in other counties to ten pounds. Sessions were held in Suffolk 
once in two months, and in other counties once in each year. A 
Court of Chancery was provided, and given equity powers as 
ample as the High Court of Chancery in England. Commissioners 
of small causes were continued as under the colony charter. 
Appeals were permitted from the Court of Common Pleas to the 
Superior Court, and if the cause involved more than one hundred 
pounds from the Superior Court to the governor and council. If 
the cause involved more than three hundred pounds there were also 
right of appeal from the governor and council or from the Court 
of Chancery to the king in council. 

‘* The courts, under the government of Andros, were in organiza- 
tion and form, at least, equal to any which had preceded them. 
If the arbitrary tyranny which pervaded and characterized the gov- 
ernment throughout extended to the courts, it was in no way due 
to changes in their organization. The forcible overthrow of the 
Andros government, in 1689, and the provisional resumption of 
authority by the separate colonies, doubtless aided in necessary 
preparation for the distinct advance in judicial organization, 
secured under the province charter, but made no direct contribu- 
tion to that advance.” 


THe Province CHARTER. 

‘*In March, 1691, a new charter was signed, but it did not 
reach Boston until May 14, 1692. By its provisions Massachu- 
setts, Plymouth, Maine, and Nova Scotia, with the intervening 
territory, were included in one jurisdiction under the name of the 
Province of the Massachusetts Bay in New England. The govern- 
ment created by this charter embodied the essentials of an orderly 
system. The legislative power was vested in a Great and General 
Court, consisting of the governor, twenty-eight councillors, and a 
house of representatives, having, at the outset, two men from each 
town, and thereafter, as many as the Great and General Court 
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should determine. To the Legislature, thus constituted, was given 
full power to erect and constitute judicatories and courts of record, 
and other courts, to be held in the name of the sovereign, to hear 
and determine all causes, civil and criminal, with, however, a right 
of appeal to the Privy Council in civil causes involving more than 
three hundred pounds. ‘The governor and council were made a 
Court of Probate. The governor, with the advice and consent of 
council, was authorized to appoint judges, commissioners of Oyer 
and Terminer, sheriffs, provost-marshals, justices of the peace, 
and other officers to the council and courts of justice belonging. 
The nomination of these officers was required to be made seven 
days, at least, before the appointment could be confirmed by the 
council.” 


Tue ItteGaL Court. 
JuNE-NOVEMBER, 1692. 

‘** As agents of the Massachusetts colony, Sir William Phipps 
and the elder Mather had objected to the above provision as giv- 
ing the executive too large powers, but within three weeks of Sir 
William’s arrival as governor, he was, at the instance of Mather, 
acting upon a strained construction of its language, to assume 
power which was in fact granted only to the Legislature. The 
power to erect and constitute judicial tribunals was not given to 
the. executive, but only the power to appoint judges and other 
officers to conduct them when established. Before the assembling 
of any General Court, and consequently without legislative action 
to constitute the tribunal, commissions issued June 2, 1692, to 
William Stoughton, as chief justice, and Nathaniel! Saltonstall, 
John Richards, Bartholomew Gedney, Wait Winthrop, Samuel 
Sewall and Peter Sargent, associate justices, purporting and 
assuming to constitute them a special court of Oyer and Terminer, 
to take cognizance of crimes in Suffolk, Essex, and Middlesex. 
Mr. Saltonstall declined, and Jonathan Corwin was appointed in 
his place. 

‘¢ This Court, which historians and legal writers have concurred 
in regarding as constituted without legal authority and in violation 
of the province charter, and which had no lawyer in its member- 
ship nor engaged in the conduct of causes before it, brought last- 
ing shame to those responsible for its doings and to the province 
and Commonwealth of whose history it is a conspicuous feature. 
The Court had but brief duration. The furore against witchcraft 
which had called it into being subsided, and in November of the 
same year it was displaced by legislative provision for the per- 





91 


manent courts of the province. Temporary provision for general 
sessions of the peace, and for county or inferior courts of common 
pleas had been made June 28.” 


UnsuccessruL ATrempts TO OrGANIZzE Courts. 
NovemMBER, 1692 — June, 1699. 

‘* The legislation of November, 1692, provided first: that all 
manner of debts, trespasses and other matters not exceeding the 
value of forty shillings, wherein the title to land was not con- 
cerned, should be heard by any justice of the peace in the county, 
with right of appeal to the Inferior Court of Common Pleas; 
second, that there should be held in each county four courts or 
quarter sessions of the peace, except that in the two island coun- 
ties two courts or sessions only were provided. These courts to 
be held by the justices of the peace in the county, were given 
jurisdiction to determine all matters relating to the conservation 
of the peace and punishment of offenders, and whatsoever should 
be by them cognizable by law. It was also provided that an 
inferior court of common pleas should be held in each county at 
the times provided for quarter sessions, by four justices of the 
peace residing in the same county, any three of whom to be a 
quorum, for the hearing and determining of all civil actions arising 
within the county and triable at common law, the defeated party 
having a right of appeal to the Superior Court; fourth, that there 
should be a Superior Court of Judicature for the entire province, 
consisting of one chief justice and four other justices, three of 
whom to be a quorum, said court to have cognizance of all com- 
mon law actions and of all crimes. 

‘¢ Plaintiffs were permitted to bring suit at their election in the 
Inferior or Superior Court, except that actions for less than ten 
pounds could not be brought in the Superior Court unless the free- 
hold was concerned, nor could actions for less than forty shillings 
be commenced in the Court of Common Pleas. The same act 
provided that issues of fact should be tried by twelve good and 
lawful men of the neighborhood, and that none should be returned 
to serve as juror but such as had real estate of freehold worth 
forty shillings per annum, or personal estate worth fifty pounds. 
It was provided that those required to serve as grand or petit 
jurors from each town, should be chosen by those inhabitants who 
were themselves qualified for such service. All processes and 
writs issuing from either of said courts were to be in the name of 
the sovereign. The justices of each court were given power to 
make rules and orders in relation to practice and procedure. It 





was also provided that every party should have liberty to plead or 
defend his cause in person or with the assistance of such other 
as he should procure, being a person not scandalous or otherwise 
offensive to the court. The same act provided for a High Court 
of Chancery, to be held by the governor or such other as he 
should appoint to be chancellor, assisted by eight or more of the 
council, who should appoint all necessary officers to said court. 
Provision was also made for appeal to their majesties in council 
from any of said courts in personal actions involving over three 
hundred pounds security, being given according to the provisions 
of the charter. 

‘*The act of November, 1692, was disallowed by the Privy 
Council, August 22, 1692, because the right of appeal to the king 
in council was limited to personal actions, instead of being general 
as required by the charter. In October, 1696, the act of Novem- 
ber, 1692, was revived, and continued, striking out the words of 
limitation in the provision relating to appeals to the king in coun- 
cil. This second act was also disallowed, November 24, 1698, 
because the act which it revived had been disallowed. The Pro- 
vincial Legislature in June, 1698, passed two acts which together 
covered the ground of the act of November, 1692. The first 
related solely to the jurisdiction of justices of the peace, and 
made no important changes. The second related to the Inferior 
and Superior Courts, and followed substantially the lines of the 
act of 1692, except that it changed*the name of quarter sessions 
of the peace to general sessions of the peace and omitted the pro- 
vision for a Court of Chancery. The latter act was disallowed, 
November 24, 1698, because its provision for the trial of all issues 
of fact by a jury was deemed in conflict with an act of Parliament 
providing for the trial of causes relating to breach of the acts of 
trade in the Court of Admiralty. 

“It was not until June, 1699, that the province succeeded in 
organizing the courts tothe satisfaction of the Privy Council. 
This result was attained by the passage of three separate acts — 
the first providing for general sessions of the peace at stated times 
in each county to hear and determine all matters relating to the 
conservation of the peace and punishment of offenders and what- 
soever was cognizable according to law. Provision was made in 
this act for the attendance of juries and for appeal by aggrieved 
defendants to the next Court of Assize and General Gaol Delivery, 
to be held in the county by the Superior Court; also, for appeal 
from any justice of the peace sitting separately to the next court 
of general sessions of the peace in the county. 
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‘¢ The second act established Inferior Courts of Common Pleas 
in all the counties and in the island of Nantucket, and fixed times 
and places for holding sessions thereof. All processes from said 
courts were to be in the king’s name. The courts were to be held 
by four substantial persons, appointed and commissioned as justice 
thereof in each county, any three of whom were to be a quorum. 
The Courts of Common Pleas were given jurisdiction of all civil 
actions arising in the county and triable at common law, provided 
that no action for lese than forty shillings should be brought in 
these courts, unless the freehold was concerned, or it was brought 
thither by appeal from a justice of the peace.” 


Tue Frnat EstaBLISHMENT OF THE SUPREME JUDICIAL CourT. 


‘¢The third act established a Superior Court of Judicature, 
Court of Assize and General Gaol Delivery for the whole province, 
which court was to consist of one chief justice and four other 
justices, any three of whom were to be a quorum. ‘This court 
was given jurisdiction of all pleas — real, personal, or mixed —as 
well as of all pleas of the Crown and all matters relating to the 
conservation of the peace and punishment of offenders, as fully 
and amply ‘as the Courts of King’s Bench, Common Pleas and 
Exchequer within his majesty’s kingdom of England have or 
ought to have.’ The act fixed times and places of sessions for the 
several counties, and did not require sessions in all the counties. 
Sessions were provided at Plymouth for the counties of Plymouth, 
Barnstable, and Dukes county. Trials for capital offenses com- 
mitted in Nantucket were to be held on the island, but appeals or 
writs of error from the Court of General Sessions or Inferior 
Court of Common Pleas in Nantucket were to be heard in Suffolk 
or Middlesex. Provision was made for the attendance of juries 
at all the sessions of the court.” 


An Unsuccessrut Atrempt To DEFINE Its JURISDICTION. 


‘* Regulations for procedure in civil cases and concerning 
appeals were now embodied in a separate statute, the most 
important provision of which was as follows: ‘That it shall be 
the liberty of the party aggrieved, at any judgment given in any 
Inferior Court of Common Pleas within this province, to appeal 
therefrom unto the next Superior Court of Judicature, Court of 
Assize and General Gaol Delivery, to be held within or for the 
same county; and, upon judgment given at said Superior Court 
of Judicature upon such appeal, it shall be lawful for either party, 





appellant, or defendant, to review such action by process out of 
the said Superior Court, or otherwise, the party aggrieved at any 
judgment given in any inferior court of common pleas may, by a 
new process, review said case in the same court where it was first 
tried ; and, after judgment given upon such trial by review, the 
party aggrieved at the same judgment may appeal therefrom unto 
the next Superior Court of Judicature, to be holden for or within 
the same county, or may bring his writ of error for a new trial of 
the said case in the said Superior Court of Judicature ; and, in all 
cases wherein the plaintiff or defendant shall have obtained the 
number, of three judgments, it shall be a final issue and determi- 
nation of such case; and every action of review shall be brought 
within the space of three years; and no civil action shall be 
originally brought into the Superior Court of Judicature, unless in 
cases where the king is concerned.’ 

‘*A modern community of repudiating debtors could not well 
provide more effective obstruction to the diligent creditor than was 
possible under the above provision, and it is not surprising that 
the lords of trade represented to the lords justices that this act. 
giving liberty for three trials before sentence or judgment in any 
case be final or conclusive, and between each trial allowing a 
liberty of three years’ suspense, was dilatory and vexatious, nor 
that by reason of this feature it was disallowed by the Privy Coun- 
cil October 22, 1700.” 


THE SUBSEQUENT ATTEMPTS. 

‘** Substitute statutes were passed in 1701, providing one appeal 
from the Inferior Court of Common Pleas to the Superior Court of 
Judicature, and one review in each court, and still permitting 
review to be brought at any time within three years from the 
judgment to be reviewed. The changes effected by the substitute 
statutes were far short of the reasonable needs of the diligent 
litigant, but the new statutes seem to have been allowed to 
stand. In 1754 it was provided that whenever the party, whether 
plaintiff or defendant, which shall have recovered judgment on the 
first trial, shall likewise recover on the second trial, no review 
shall be allowed in such action. The preamble to this statute 
recites that trials in civil actions upon appeals and reviews have 
been unnecessarily multiplied, to the great charge and grievance 
of many of his majesty’s subjects. In 1757, by an act having the 
same preamble, the right to review was further restricted to the 
Superior Court only. The Common Law Courts, as established 
by the act of 1699, continued substantially unchanged, until the 
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province became the Commonwealth by the adoption of the Con- 
stitution in 1780.” 


PROBATE JURISDICTION. 


‘¢ The province charter contained a provision that the governor 
for the time being, with the council or assistants, ‘may do, 
execute, or perform all that is necessary for the probate of wills, 
and granting of administrations for touching or concerning any 
interest or estate, which any person or persons shall have within 
said province or territory.” Under this provision Probate Courts 
were immediately organized in each county, without legislation by 
the General Court, and probate business was administered by 
these courts, with right of appeal to the governor and council as 
the Supreme Court of Probate, until the adoption of the Constitu- 
tion. The provision of the Constitution that ‘all causes of 
marriage, divorce, and alimony, and all appeals from the judges of 
probate, shall be heard and determined by the governor and coun- 
cil, until the Legislature shall by law make other provision,’ was 
but a continuance of the law and usage of the province.” 


ADMIRALTY. 

‘* The province charter, though it authorized the General Court 
to establish judicatories, contained a reservation with reference to 
courts of admiralty in these words: ‘ Provided always and it is 
hereby declared that nothing herein shall extend or be taken to 
erect or grant or allow the exercise of admiralty court jurisdiction, 
power, or authority, but that the same shall be and is hereby 
reserved to us and our successors, and shall, from time to time, be 
erected, granted, and exercised by virtue of commissions to be 
issued under the great seal of England or under the seal of the 
high admiral or the commissioners for executing the office of high 
admiral of England.’ The English colonies were divided into 
districts, over which judges of admiralty were appointed, and 
such judges had the power of appointing deputies to act under 
them. At first the northern district included New York, Massa- 
chusetts, Connecticut, Rhode Island, and New Hampshire. New 
Jersey was afterward added, and later, New York and New Jersey 
were withdrawn, and the New England provinces alone consti- 
tuted the district. In 1703 the district was again made to include 
all New England, and continued thus as long as English authority 
was recognized. The Court of Admiralty had jurisdiction of 
breaches of the English acts of trade, and trials therein were 
without juries.” 
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THe JUDGES OF THE PROVINCIAL PERIOD. 

‘¢ There is not space in the present chapter, nor are data readily 
accessible for discriminating review of the personnel of the 
provincial judiciary. We have no published reports of their 
decisions from which to learn the official characteristics of 
individual judges. Washburn states that there were but four 
educated lawyers upon the Superior Court of the province during 
its existence, from 1692 to 1780. The first of these was the 
elder, Benjamin Lynde, associate judge from 1712 to 1729, chief 
justice from 1729 to 1745. He was graduated at Harvard in 
1686, and pursued his legal studies in England at the middle 
temple. His appointment to the bench was accepted by his 
associates as giving promise that hereafter the Court was to have 
the aid of those trained at the inns of court, and on the occasion 
of his taking his seat, Judge Sewall gave expression to the satis- 
faction of the members of the Court in the new element of 
strength. The traditions are unmistakable that Judge Lynde 
rendered the province signal service, and made good the promise 
which his appointment gave of strengthening the judicial side of 
its government. It is to be regretted that we cannot study the 
opinions which he gave. 

‘¢ The second trained lawyer appointed was Paul Dudley, son of 
Governor Joseph Dudley. He served as associate justice from 
1718 to 1745, and as chief justice from 1745 to 1751. He wasa 
graduate of Harvard in the class of 1690, and studied law both in 
the province and in England. He was attorney-general of the 
province from 1702 till his appointment to the bench, in 1718. 
He was active in the Legislature while a member of the court, and 
in 1739 was elected speaker, but rejected by a hostile governor. 
His reputation as a scholar and writer extended to England. He 
was a man of decided distinction outside of his judicial fame, but 
his successor as chief justice, Stephen Sewall, said of him that 
it was on the bench that he shone with greatest lustre. He was of 
quick apprehension, uncommon strength of memory and exten- 
sive knowledge. He was impartial, never a respector of persons, 
and spoke with authority and energy which never failed to 
command attention. 

‘* The two other educated lawyers were Edmund Trowbridge, 
associate justice from 1767 to 1775, and William Cushing, asso- 
ciate justice from 1772 to 1775. Judge Trowbridge was in 
sympathy with those who adhered to the Crown, and resigned in 
1775, but he did not forfeit the respect of the people nor leave the 
country, but remained in retirement until his death in 1793, at 
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the age of eighty-four. William Cushing was removed at the 
Revolution in 1775, but restored to the court under the new order, 
became chief justice in 1777 in place of John Adams, who had 
never taken his seat, and resigned in 1789 on being appointed a 
justice of the Supreme Court of the United States. 

‘¢It is a mistake to assume that other members of the highest 
judicial tribunal of the province were not familiar with the legal 
learning of the times because not educated for or trained by prac- 
tice in the legal profession. Nearly ail of them were graduates 
of Harvard, and of ability in general scholarship. Participating 
actively in public affairs they had become familiar with the organi- 
zation of the government and its administration, also with the 
legislation of the province and of Parliament affecting provincial 
affairs, and when appointed to judicial duties did not fail to apply 
themselves to studies calculated to give them efficiency in the 
work. Law libraries were not then so extensive as now, and the 
mastery of such books of the law as were then accessible was not 
a formidable task for trained scholars. It is not probable that so 
far as familiarity with books of the law could give equipment for 
judicial work, the trained lawyers of the court were so much better 
furnished than their associates as might be hastily assumed. 
While it is not practicable to make accurate comparison of the 
legal attainments of the provincial judges, it is quite certain that 
the average standard was not a low one. The second Benjamin 
Lynde, associate justice from 1745 to 1769, and chief justice from 
1769 to 1771, is not known to have been educated for the bar, but 
he was a graduate of Harvard in 1718, entered public life almost 
immediately, and had eleven years’ preparatory training in the 
Suffolk Court of Common Pleas before his promotion to the 
Superior Court. When in 1770 he presided at the trial of Captain 
Preston and the soldiers connected with the historical event known 
as the Boston Massacre he betrayed no lack of legal equipment 
nor of judicial firmness. Thomas Hutchinson, one of the ablest 
judges of the provincial period, for eight years chief justice, was 
a graduate of Harvard in 1727, and first entered commercial busi- 
ness, but failed of success. He thereupon began the study of 
law, but with reference to public life rather than to practice in the 
profession, and never became a member of the bar. Had history 
occasion to deal only with his judicial career his place would be 
that of unquestioned ability, learning, and integrity. His political 
errors brought upon him such obloquy that scant justice has been 
done to his distinguished service in other lines. Peter Oliver, the 
last chief justice under the provincial government, was a graduate 
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of Harvard in 1730, and, although he entered no profession, was 
a man of much culture. He had served upon the Court of Com- 
mon Pleas for Plymouth County eight years prior to his appoint- 
ment to the Superior Court in 1756. For sixteen years he served 
as associate justice of the latter court to the acceptance of every 
one, winning a high reputation for accurate learning, fearless 
independence of action, and uncompromising integrity. In 1772 
he was appointed chief justice, and in little more than two years 
was among the most intensely hated of the adherents of the 
Crown. As conscientious in his political errors as any patriot 
who assisted in burning his effigy or his beautiful home at Middle- 
boro, his fidelity to convictions cost him temporary obloquy of 
the gravest character, and those who cherished his good name saw 
the record of history made up ignoring his life-long faithful ser- 
vice and preserving only that which has been condemned. The 
record which is unjust may last for time, may have no correction 
in earthly annals, but, nevertheless, it cannot abide to injure. If 
we had better means of measuring the useful service of William 
Stoughton, Samuel Sewall, Stephen Sewall, Edmund Quincy, 
Richard Saltonstall, John Cushing, and the other judges, it would 
doubtless give us higher estimates of their individual merit, and 
fuller appreciation of the large contribution of the provincial 
period to the judicial history of Massachusetts.” 


Tue SvusstTituTION OF THE CONSTITUTION FOR THE CHARTER AS 
THE FOUNDATION OF THE Court. 

‘* Profound study of the principles of government attended the 
adoption of written constitutions by the emancipated colonies and 
provinces upon their assumption of new dignity as sovereign 
States. There had been progress substantial and important under 
governments subject to that of the mother country, and it cannot 
be doubted that elements of progress were inbred in the race, and 
further progress would have followed had the subjection contin- 
ued. There was, however, a fresh impetus given to the advance in 
every department of government from the earnest deliberation of 
men deeply impressed with the responsibilities of the new sphere 
of independent action. No human formula can be a perfect or 
final statement of theories or principles of civil government, but in 
the upheaval of revolutions great leaders striving for true concep- 
tions of individual rights and duties in their relations to the State, 
can be lifted above the normal level of ordinary times and discern 
what could otherwise be reached only by slow, successive steps. 
The Massachusetts Declaration of Rights contains three para- 
graphs which admirably illustrate the clearness of thought upon 
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fundamental principles which the leaders who framed the Consti- 
tution of the Commonwealth had attained. First, Article XI. : 
Every subject of the Commonwealth ought to find a certain rem- 
edy, by having recourse to the laws, for all injuries or wrongs 
which he may receive in his person, property, or character. He 
ought to obtain right and justice freely, and without being obliged 
to purchase it; completely and without any denial; promptly and 
without delay conformably to the laws. Second, Article XXIX.: 
It is essential to the preservation of the rights of every individual, 
his life, liberty, property, and character, that there be an impar- 
tial interpretation of the laws, and administration of justice. It is 
the right of every citizen to be tried by judges as free, impartial, 
and independent as the lot of humanity will admit. It is, there- 
fore, not only the best policy, but for the security of the rights of 
the people, and of every citizen, that the judges of the Supreme 
Judicial Court should hold their offices as long as they behave 
themselves well, and that they should have honorable salaries 
ascertained and established by standing laws. And third, Article 
XXX.: In the government of this Commonwealth the legislative 
department shall never exercise the executive and the judicial pow- 
ers or either of them; the executive shall never exercise the legis- 
lative and judicial powers or either of them; the judicial shall 
never exercise the legislative and executive powers or either of 
them; to the end it may be the government of laws, not of men. 

‘* There is also a clause in the frame of government which is 
important in the judicial history of the Commonwealth wherein it 
is provided that ‘ all judicial officers duly appointed, commissioned, 
and sworn, shall hold their offices during good behavior, except 
such concerning whom there is a different provision in this consti- 
tution ; provided, nevertheless, the governor, with the consent of 
the council, may remove them upon the address of both houses of 
the Legislature.’ 

‘* The new constitution gave the General Court full power to 
constitute judicatories and courts of record, or other courts to be 
held in the name of the Commonwealth for determining all matters 
arising within the Commonwealth or between those residing or 
brought within the same, whether civil or criminal. ‘The constitu- 
tion itself continued the courts as they existed under the province 
government and continued under the Revolutionary régime by a 
provision in these words: ‘ To the end there may be no failure of 
justice, or danger arise to the Commonwealth from a change of the 
form of government, all officers civil and military, holding commis- 
sions under the government and people of Massachusetts Bay in 
New England, and all officers of the said government and people 
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at the time this constitution shall take effect, shall have, hold, use, 
exercise, and enjoy, all the powers and authority to them granted 
or committed, until other persons shall be appointed in their stead ; 
and all courts of law shall proceed in the execution of the business 
of their respective departments.’ ” 


Note. 
The following list is reprinted from the Manual of the General Court: 


Judges of the Superior Court of Judicature of the Province of Massachusetts Bay, 
Srom 1692 to 1776.* 
CHIEF JUSTICES. 


APPOINTED. LEFT THE BENCH. 


1692. 
1701. 
1702. 
1708, 
1718. 
1729. 
1745. 
1752. 
1761. 
1769. 


1772. 


William Stoughton 
Wait Winthrop . . 
Isaac Addington 
Wait Winthrop 
Samuel Sewall 
Benjamin Lynde 
Pau! Dudley 
Stephen Sewall 
Thomas Hutchinson 
Benjamin Lynde 
Peter Oliver. .... 


Thomas Danforth 
Wait Winthrop 
John Richards 
Samuel Sewall . 
Elisha Cooke 
John Walley 
Jobn Saffin 

John Hathorne 
John Leverett 
Jonathan Curwin 
Benjamin Lynde 
Nathaniel Thomas 


Addington Davenport . . 


Paul Dudley... . 
Edmund Quincy 
John Cushing 


Jonathan Remington... . 


Richard Saltonstall 
Thomas Greaves 
Stephen Sewall 
Nathaniel Hubbard 
Benjamin Lynde 
John Cushing 
Chambers Russell 
Peter Oliver... 
Edmund Trowbridge 
Foster Hutchinson 
Nathaniel Ropes 
William Cushing 
Willian Browne 


* The judges died in office, except where otherwise stated. 


Resigned. 
Resigned. 
Resigned. 


Resigned. 


Acting Governor. 
Resigned. 


Removed at Revolution. 


JUSTICES. 


Resigned. 


(Appointed C.J., 1718.) 
Removed. 


Removed. 
Resigned. 
Resigned. 
Resigned. 
(Appointed C.J., 1729.) 
Resigned. 


(Appointed C.J., 1745.) 


Removed. 


Resigned. 
(Appointed C.J., 1752.) 
Resigned. 
(Appointed C.J., 1769.) 
Resigned. 


(Appointed C.J., 1772.) 
Resigned. 


Removed at Revolution. 


Removed at Revolution. 
Removed at Revolution. 





NOTES. 


GOVERNMENT BY SIGNATURES AND THE 
‘**FORGOTTEN” MEN. 

During the campaign for the constitutional convention which 
has just closed, a considerable number of editorials or interviews 
and extracts from addresses have appeared in the public press in 
support of the ‘‘ initiative and referendum” as a measure to be 
adopted in Massachusetts as a part of its constitution. Little 
expression has appeared of the serious reasons why many thoughtful 
men oppose this plan. It is customary for many enthusiastic sup- 
porters of this measure to abuse every one who opposes it by 
applying epithets such as ‘‘ hide-bound conservatives,” ‘* sup- 
porters of invisible government” ‘‘ champions of special interests,” 
ete. This method of argument is, of course, always easy and 
helps to express the idealism of many people about this subject, 
even though it may not be fair to other equally genuine people 
who do not believe in the particular proposal which is thus enthu- 
siastically supported, however much they may appreciate the 
genuineness of the enthusiasm of its supporters. But in consid- 
ering such important matters as the revision or amendment of the 
oldest existing constitution in America, it is to be hoped that the 
discussion will be as free from mutual abuse and personal criti- 
cism of men of opposing views as possible, and that the questions 
will be considered with a full sense of the solemn responsibility 
which rests, not only upon the men who are to be members of the 
convention, but upon every citizen of the state who is to be rep- 
resented by the convention and called upon to act upon the 
results. The way in which to present a strong case is to present 
it upon its merits, and rely upon its merits, and not attempt to 
distract men’s minds and confuse the issue by personal criticism 
and abuse. The express object of calling the convention was to 
bring together as able, as wise, and as independent a body of 
men as could be gathered from the state to consider the most 
important questions that can arise in the history of Massachusetts. 

As the present question is one of the most fundamentally 
important of those which will come before the convention, the 
sooner men begin to think about it closely and seriously the better. 

Accordingly, in order that the reasons for the existence of 
the present Ninth Amendment as a practical working rule may 
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be stated without criticism of those who wish to change it, the 
following paper, which was written in 1914 and then submitted 
substantially in its present form to the Massachusetts Legislature, 
is here reprinted. 

It is perhaps advisable to state again in this place what has 
been previously stated in earlier numbers of this magazine, that 
‘* The publication or reprinting of the views expressed by differ- 
ent individuals in this magazine does not in any way commit either 
the Association or the members of the Publication Committee to 
the views expressed.” 

F. W. G. 


To the Citizens of Massachusetts and to Members of the coming 

Constitutional Convention : 

The proposals to amend the constitution of Massachusetts by 
allowing the compulsory initiative of constitutional amendments 
and of legislation, on petition of some considerable number of 
signatures, mean that the signatures shall force the questions 
before the voters at the polls, even if the Legislature does not 
authorize it. ‘These proposals are urged under the general terms 
of the ** Initiative and Referendum,” and are spoken of as the 
‘* modern instruments of democracy.” 

The following views are submitted with all deference to the 
well-known advocates of the plan. They relate primarily to the 
compulsory initiative, but similar considerations apply in a less 
degree to the compulsory referendum. The prophesied benefits of 
the plan have been described with eloquence and enthusiasm. It 
is important that the dark side of the picture should be presented 
and considered calmly. 

In 1883, the late William G. Sumner wrote a little book, in 
which he said: 


‘* The type and formula of most schemes of philanthropy 
and humanitarianism is this: A and B put their heads 
together to decide what C shall be made to do for D. 

I call C the Forgotten Man.” 


The present writer as one of the men usually forgotten in these 
discussions is perhaps entitled, as such, to say a word for other 
forgotten men in the State. 

A preliminary objection to the plan is that it would tend to 
lengthen ballots which are already long enough, but there are 
deeper objections. 

Under our existing system, whatever may be its faults, the 
power of governing is in the hands of public officers who are 
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doing their work in public, subject to special sanctions ; and their 
sense of responsibility has resulted in the application to the busi- 
ness of government of a great deal of foresight. This, on the 
whole, has tempered the ready sympathies and enthusiasms of 
Massachusetts, and has placed her and kept her among the lead- 
ing forces in this country. Nowhere has this foresight shown 
itself more conspicuously than in the observance of certain funda- 
mental restraints on sudden, or careless, changes in the frame of 
government. 

Most of us gain our little wisdom by making, or almost making, 
mistakes in different directions, and by watching this operation in 
others until we learn the importance of habits of sclf-restraint 
which become part of our characters. The same is true of a 
State. Massachusetts is nearly three hundred years old. She 
has lived through a great deal of human experience. As 
a result of this experience, among other things which are 
embodied in her constitution as part of her character, are the 
restraints of tolerance, human sympathy, and kindness, which 
protect religious freedom and allow every individual to worship 
God according to his own conscience. We all know, however, 
that bigotry and prejudice still exist in the world, and that, if the 
great constitutional restraints are weakened, they will show their 
diabolical heads above the surface of life. One of these restraints 
which is intimately connected with the constitutional principle of 
religious tolerance is the present carefully-guarded provision for 
amending the constitution, which prevents easy attacks on this 
most sacred principle of a free State. Like all sacred things, this 
principle needs protection because of its delicate nature, and 
because, when stifled temporarily by passion or prejudice, it 
becomes weak from a political point of view. Sectarian con- 
troversies at the polls may disturb a whole State in subtle ways by 
preventing the harmonious codperation of many of her citizens. 
This illustrates in a striking degree the deep significance of the 
words of the late Mr. Justice Brewer of the United States Supreme 
Court, when he said : 


‘* The wisdom of government is in protecting not power but 
weakness. . . . ‘The true end of government is pro- 
tection to the individual; the majority can take care of 
itself.” 


Some people think that serious religious controversies are no 
longer possible in this country in thia enlightened age. The 
writer does not share this view. He believes that they are possi- 
ble, but they can be successfully avoided if we are careful not to 
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open the way for them by such changes as are proposed by this 
movement for the initiative. There are those of us who believe 
that the next century will witness a great and beneficent revival of 
religious feeling. If it is kept carefully shielded by the present 
constitutional safeguards of Massachusetts it will have the greatest 
influence in improving the government, because it will improve the 
people of the State. 

Another vita] but delicate part of the character of Massachu- 
setts is her system of an appointive judiciary to hold office during 
good behavior, so that they can devote their lives to judicial work 
and the State can get the benefit of their learning and experience. 
This for more than a century has produced a long line of fearless, 
able, independent judges who have set an example to the whole 
country in the administration of justice. 

The writer believes that, during the next century, states which 
have been experimenting with an elective judiciary will turn back 
and follow the Massachusetts principle of appointing judges. A 
firm and impartial judge, however, is not always popular, and, for 
this reason, the judicial department of a government is always 
weak from a political point of view. Its nature is such that it 
cannot defend itself against attack, and the principle of impartial 
justice needs to be protected in the same manner as the principle 
of religious freedom. 

The fact that one of the proposals now under discussion (House 
Bill No. 181 of 1914) was introduced on petition of the same 
organization which introduced, and is still advocating, according 
to the newspapers, a proposal for an elective judiciary for five-year 
terms (House Bill No. 185 of 1914) shows clearly that one of the 
first initiative petitions which would be forced upon the people if 
the initiative plan should be adopted would be a petition to break 
down the judicial system of the state. This question, therefore, 
directly involves the question whether the reputation of Massa- 
chusetts in the field of jurisprudence is to be protected from the 
attacks of men who believe in subjecting the judges to control by 
political pressure. 

In the light of these beliefs, is the proposal to subject the con- 
stitutional character of Massachusetts to attack by signatures, 
sound ? 

Ex-Governor Walsh, in his inaugural in 1914, said: 


*¢ Those who oppose [these measures] oppose them because 
they wish to perpetuate the undue influence of the minority, 
which has been so marked in the political history of this 
country during the last generation.” 
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There are, however, a great many men whose judgment is 
opposed to these measures solely because they believe that they 
will open the way for more secret minority government during the 
next century than has been possible during the past century. 

The writer does not dispute the sincerity of the movement in 
general. ‘The question, however, is not whether the movement is 
sincere: but, is the plan proposed by the movement wise; will it 
make a stronger and better Massachusetts or a weaker and worse 
Massachusetts? ‘This can be answered only by thinking about the 
detailed working of this plan, not for five years or ten years, but 
for the next century. If it is inherently and fundamentally weak 
and unsound all the votes in the State cannot make it a wise step for 
Massachusetts to take. It is possible for a State, as for an indi- 
vidual, to make grave mistakes by following a sentimental impulse 
in times of enthusiastic public feeling. 

Ex-Governor Walsh is reported as saying : 


‘* The initiative and referendum is more powerful than any 
anti-lobby legislation. It is destructive of more of the evils 
that exist in government to-day than any other reform. It 
will serve as a great agency in the hands of the people to 
destroy the power and influence of offensive political 
machines, selfish corporate and privileged interests that 
interfere, or at least the people believe interfere, with the 
usefulness and responsiveness of public officials to them.” 


But will the American inventive genius for political manipula- 
tion be checked by giving powerful or persuasive men power by 
signatures in addition to power by votes? After a man has 
signed a petition he has no chance to change his mind. Every one 
knows how some people sign things: ‘* Here, Bill, sign this as a 
favor tome?” ‘** What is it? Well, I don’t know much about 
it, but I guess its all right if you say so—there you are.” 
Should such signatures be permitted to start the machinery of a 
constitutional amendment in Massachusetts in the name of greater 
protection for the liberties of all the people? 

Or, if the slightly more guarded plan is resorted to of placing 
the petitions with the city or town clerk, and making the signers 
go to the clerk’s office, it would still not be difficult for men or 
organizations with political influence, or strong prejudices, to stir 
up enough signatures. 

This system of securing careless or controlled, or even fraudu- 
lent signatures would put in the hands of political leaders (after 
they had studied it carefully) the power of log rolling on a gigan- 
tic scale never known before in this State. Log rolling in legis- 
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latures would be child’s play to it. The threat of a signature 
movement would be a powerful instrument in the hands of 
unscrupulous men with political power. 

These measures appear to be expressions of a curious idealism 
which seems to possess many people, — the illusion that every- 
body is fit to be trusted with everything all the time. Certainly 
no m:n conducts his private affairs on that basis: why then 
should we trust any casual set of men who can collect signatures 
with the power to attack our fundamental law by some scheme 
which they will trust to the common indifference of voters, to pass 
over our heads? 

It is important that all rhetoric should be stripped from this 
plan while it is under discussion so that we may see to what it 
will lead. When that is done it seems obvious that with the 
American tendency to gamble for power and high stakes, even on 
such variable chances as election-day weather, the attention of 
skilful manipulators would be centered on the starting point — 
the signatures — because of the fact that the machinery, once 
started, could not be easily stopped, if it could be stopped at all. 

As to Switzerland, Oregon, and other places, the information 
contained in Lowell’s ** Public Opinion and Popular Government,” 
the most thorough study of the subject which the writer has yet 
seen in print, does not indicate that Massachusetts will be improved 
by following their examples. 

Massachusetts has always been a leader because she has been a 
reasonably conservative state on fundamentals. While other 
states, especially in the West, have been trying all kinds of experi- 
ments with their state governments, Massachusetts has been try- 
ing the experiment of sticking to the plan which was mapped out 
for her by some of the ablest men that this country has produced. 

We profess to respect Daniel Webster because he was one of 
the greatest constructive forces in building up the Union before 
the Civil War. If we really respect him for this reason, his judg- 
ment on constitutional questions is worth considering now. Daniel 
Webster was the chairman of the committee in the convention of 
1820, which drafted the present provision for amending our consti- 
tution, a provision which has worked well, and under which thirty- 
five amendments have been made. Lemuel Shaw, afterwards the 
great chief justice, was a member of that convention. Chief Jus- 
tice Parker presided, and Judge Story, then of the United States 
Supreme Court, was another member. If, for the guarded, but 
simple provision, deliberately prepared by Webster and his asso- 
ciates, we substitute a provision for amendments based on a com- 
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bination of casual signatures and general indifference, we shall be 
preparing the way for the gradual weakening of constitutional 
government. 

Lincoln immortalized the statement that you can fool some of 
the people all the time, and all the people some of the time, but 
you can’t fool all the people all the time. One questions, however, 
if future ‘- interests,” organizations, or political strategists would 
not succeed in fooling more of the people more of the time should 
the proposed plan be adopted. When their sinister possibilities 
are considered, do not the compulsory initiative and referendum 
appear as the future instruments of an ‘‘ invisible” minority gov- 
ernment, such as is opposed to all the best traditions of the State 
and the efforts of her sons for generations? 

These views may not appeal to the adventurous spirit of some 
who believe in trying the experiment. But there are some costly 
experiments which a State can avoid when it is as old as Massa- 
chusetts. People who try experiments with their characters to 
satisfy their curiosity sometimes find too late that they have dissi- 
pated their energies and weakened their powers of resistance. 
Should we try such experiments with the character of Massachu- 
setts? The machine of government is a terrible machine if care- 
lessly handled, and individuals who are politically weak will need 
all the protection of this character against the political Juggernaut 
— whether of a minority or a majority. 

In the name of all the forgotten men of Massachusetts and of 
the future citizens of the State, the writer urges every citizen of 
Massachusetts, every member of the coming Constitutional Con- 
vention, every member of the present and future legislatures, to 
pause and reconsider, even at the last minute, before exposing us 
or our descendants to this tyranny of signatures under the idea 
that it will be a further protection to Massachusetts liberty and 
human rights. 


Respectfully submitted, 


Frank W. GRINNELL. 
16 Centra St., Boston. 


In addition to what is stated above, the following questions are 
submitted for serious consideration during the next six months 
before the convention meets : 

At the close of his address on ‘Judicial Administration,” 
delivered before the Law Association of Philadelphia a few years 
ago, the late Dean Thayer quoted the following passage from 
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William Penn’s ‘* Frame of Government for Pennsylvania,” of 
April 25, 1682: 


*¢ Governments, like clocks, go from the motion men give 
them; and as governments are made and moved by men, so 
by them they are ruined, too. Wherefore governments rather 
depend upon men, than men upon governments.” 


(See Thorpe’s ‘*‘ American Charters, Constitutions and 
Organic Laws,” vol. 5, p. 3054.) 


These words call for very thoughtful consideration when it is 
proposed to substitute the force of casual signatures for the dis- 
cussion and judgment of men in the compulsory initiation of 
amendments to the Constitution of Massachusetts. 

How many of us really believe from our practical knowledge 
of the way in which men act that the shifting majority of the 
voters of the state are going to read and study closely most of the 
questions which from time to time are likely to be presented to 
them for adoption or rejection in the voting booth, even if they 
are flooded with literature on the subject, whether at the public 
cost or at private expense? Does any fair-minded man consider 
that the asking of this question shows lack of faith in popular 
government, so far as the practical possibilities of human nature 


are considered? If so, why? Is not the casual signing and vot- 
ing of individual citizens who are under no public responsibilities 
other than those of citizenship and the criminal law and under 
the constant temptation to yield to the good-natured ‘ Yes” 
habit, one of the real dangers through which governments may be 
ruined by men, as suggested in the passage quoted from William 
Penn? 


Is not the old proverb that, What is Everybody’s Business is 
Nobody’s Business, the real reason at the bottom of our system of 
representative government which makes it the serious business of 
our representatives to consider, discuss, and exercise judgment in 
regard to proposed measures? And is it not a simple and an 
absolutely sound reason? Does not the fact that almost every 
public officeholder in the country, good, bad, or indifferent, at 
least makes a pretense of performing his public obligation, either 
from a sense of duty or from a sense of political expediency, 
show that this sense of public obligation, because it is expected to 
some extent by all people, however cynical they may appear, is 
really the greatest safeguard of a stable government that there is, 
or can be, in our system? 
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Is it wise to weaken this safeguard, to weaken this sense of 
public responsibility, by extending the opportunities of legislators 
to dodge their public reponsibilities by surrendering their power 
to irresponsible minorities, whether under political threats or as a 
result of some form of political intrigue ? 


F. W. G. 


HISTORIC INCIDENTS FOR COMPARISON AND 
REFLECTION. 


(1613 —1735 —1868 —1916.) 


1613. 

The following passage is quoted from Trevelyan’s ‘* England 
under the Stuarts,” pp. 121, 122: 

‘* During the period of unparliamentary government (1611-21) 
the rights of the subject had found a strange and memorable 
champion. What Parliament could not assert on behalf of the nation, 
a single Judge had asserted on behalf of himself and of the law. 
Sir Edward Coke, one of the most disagreeable figures in our his- 
tory, is one of the most important champions of our liberties. At 
adangerous period in the development of the constitutional 
struggle, it was he who, to gratify his official pride and his personal 
passions, first revived the theory that the law was not the instru- 
ment, but the boundary of royal prerogative, and that the Judges 
were not, as his rival Bacon declared, ‘lions under the throne,’ but 
umpires between King and subject. His ferocious power of self 
assertion, working through the medium of a legal learning, mem- 
ory and intellect seldom equalled even on the English Bench, alone 
caused his brethren, who were almost equally afraid of Chief Jus- 
tice Coke and of King James, to break for a season with the 
Tudor traditions of their office. At this time the law of the Con- 
stitution was not yet interpretated by an established custom of the 
Constitution, and it lay with the courts to decide many questions 
arising between King and Parliament, or between King and sub- 
ject. As the law was often obscure and the precedents contradic- 
tory, a very slight political bias could, without scandal, be decisive 
of grave issues. Hitherto the bias of the Judges had been Royal- 
ist. They had pronounced for the King in the question of Impo- 
sitions, in the year that Coke became Chief Justice of the 
Common Pleas (1606). Under his influence their decisions soon 
began to take a different colour. In 1613 Coke was punished by 
being moved, much against his wishes, to preside over the King’s 
Benck. But still in one question after another James met with 
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attempts to thwart his authority from the quarter where his prede- 
cessors had found the most ready support. At last the exas- 
perated King claimed the right to interview the Judges in his own 
chamber, whenever they were called to decide a question affecting 
his prerogative. Coke, knowing that this concession would destroy 
both the independence of his brethren asa body and his own 
power to dictate their decisions, refused to give way, even when 
all the rest had capitulated. His obstinacy cost him his seat on 
the Bench, and even at the Council Board. In the course of the 
whole reign, no measure that James took to strengthen his au- 
thority succeeded half so well as the dismissal of Coke. The 
Judges at once relapsed into servants removable at the King’s 
pleasure, and sure defenders of his prerogative. But Coke had 
not striven in vain. He had turned the minds of the young gen- 
tlemen at the Inns of Court, who watched him from afar with 
fear and reverence, to contemplate a new idea of the constitutional 
function and of the political affinities of their profession, which 
they were destined in their generation to develop in a hundred 
ways, as counsel for England gone to law with her King.”* 


1735. 
‘*Governor Cosby of New York had ordered a suit before the 
Supreme Court in a case involving the payment of his salary. 


The Court ruled that this was a case in equity, of which it could 
not take cognizance; whereupon, the governor sent an abusive 
message to Chief Justice Morris, declaring him unfit for his posi- 
tion, and shortly appointed in his place one of the judges who had 
given an opinion favorable to himself. Cosby declared that the 
removal of Morris was necessary in order to discourage the advo- 


, 


cates of ** Boston principles,” which was a general term for oppo- 
sition tendencies. In the famous Zenger case, Cosby used all his 
influence to bring about the conviction for libel of the man who 
published Morris’s criticism of the governor’s action; and he was 


*In the concluding paragraph of a recent essay on ‘‘ The Influence of Coke on the 
Development of English Law,” read before the International Congress of Historical Studies 
held in London in 1913 (edited by Prof. Vinogradoff and published by the Oxford Univer- 
sity Press), Dr. W. 8. Holdsworth said of Coke’s writings (at p. 311) : 

“If their influence upon some parts of our modern law has not been wholly satis- 
factory, let us remember that they have preserved for England and the world the cousti- 
tutional doctrine of the rule of law. 

“ The effects of this doctrine were destined in the succeeding ages to be felt beyond the 
bounds of England, beyond the bounds even of English-speaking peoples —in all places 
and at all times wherever and whenever men have had the will and the power to estab- 
lish constitutional government. We may surely claim that these large results of this 
part of Coke’s work upon the civilized world of to-day entitles the most English of 
our English common lawyers to a place among the great jurists of the world.” 
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defeated only by the bold appeal of Zenger’s counsel to the jury.” 
(See Greene, ‘‘ The Provincial Governor,” pp. 143, 144.) 


1868. 

In 1868 the Republican majority in the Congress of the United 
States decided for political reasons to attempt to impeach 
President Andrew Johnson, and the House of Representatives 
initiated impeachment proceedings. The Constitution of the 
United States makes the United States Senate a court for the trial 
of impeachments, and when this sits as a court, the Chief Justice 
of the United States presides. The impeachment proceedings 
were conducted on behalf of the House of Representatives by a 
committee consisting of Thaddeus Stevens, Benjamin F. Butler, 
George S. Boutwell, John A. Bingham, Thomas Williams and two 
others. President Johnson was represented by Benjamin R. Curtis, 
Henry Stanbery, William M. Evarts, Thomas A. R. Nelson, and 
William S. Groesbeck. Chief Justice Chase presided over the 
Senate. Each senator was sworn as a judge to do impartial justice 
according to law and evidence. 

The following description is quoted from Dewitt’s ‘‘ Impeach- 
ment and Trial of Andrew Johnson,” pp. 517-553 : 

‘* From the outset the Republican representatives never made 
any secret of their practice of bringing party influence to bear upon 
meinbers of the Court. Secret meetings of senators, representa- 
tives, office-holders, office-seekers, party bosses, and party leaders 
were held, in which the result of the trial was canvassed with all 
the eagerness of a party conclave preliminary to a nominating 
convention. In truth, the entire impeachment trial was, in effect, 
as much a convention of the Republican party to put Andrew 
Johnson out, as the assembly to meet in Chicago was a convention 
of the Republican party to put General Grantin. Indeed, but few 
of the majority senators thought it obligatory to hold themselves 
aloof from discussing the merits of the case out of court. On the 
day the impeachment was voted, senators were seen on the floor of 
the House, urging the representatives to do their duty; and dur- 
ing the trial senators kept lists on which the doubtful judges were 
noted, in order to extort from them a declaration of opinion. 
When the case was closed, and the Court about to deliberate in 
secret, the suspense over members who, in spite of every impor- 
tunity, persisted in maintaining silence, rose to such a pitch that 
the leaders threw off the last vestige of decorum, went into caucus, 
and organized a far-reaching combination to coerce the suspected 
judges into submission to their party’s decree. Detectives kept a 
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secret eye on their residences and on the residence of the Chief 
Justice. Spies mingled in the social circles they frequented, to 
catch some unguarded word, and agents were employed to pester 
them with every species of importunity to disclose their real inten- 
tions. They were threatened in the party press; their constitu- 
ents were stirred up to threaten them from home ; letters were sent 
to them from all quarters filled with threats of political ostracism 
and even of assassination, in the event of their treason.” . . . 
**the full brunt of the struggle turned at last on the one remaining 
doubtful senator — Edmund G. Ross” (of Kansas). 

‘* The dragooning of senators necessarily ceased, for a time at 
least, when, at noon, on Saturday, the sixteenth of May, Chief 
Justice Chase took the chair and called the High Court of Impeach- 
ment to order.” 

‘* All seven of the managers were in attendance. Of the Presi- 
dent’s counsel, Stanbery, Evarts, Nelson, and Groesbeck appeared 
in their place. The House of Representatives was present en 
masse, and the galleries were packed. The prevailing excitement 
had reached a pitch of intensity that manifested itself by a stillness 
that is felt. A realizing sense that the deposition of an American 
President was something more than a politician’s game seemed to 
have descended at last upon the entire assemblage; and that the 
destiny of the great modern Republic might be hanging on the 
decision of the hour.” 

‘* The Chief Justice directs the secretary to read the eleventh 
article ; and it is read to impatient and unheeding ears. A thou- 
sand hearts stand still as the Chief Justice rises, grasps the sides 
of the desk before him and utters the words: ‘ Call the roll.’ ” 

After a considerable number of the members had voted ‘* the 
clerk calls a fatal name. Twenty-four *Guilties’ have been 
pronounced and ten more are certain to come. Willey is almost 
sure and will make thirty-five. Thirty-six are needed, and with 
this one vote the grand consummation is attained, Johnson is out 
and Wade in his place. It is a singular fact that not one of the 
actors in that high scene was sure in his own mind how this one 
senator was going to vote, except, perhaps, himself. * Mr. Sen- 
ator Ross, how say you?’ the voice of the Chief Justice rings out 
over the solemn silence. ‘Is the respondent, Andrew Johnson, 
guilty or not guilty of a high misdemeanor as charged in this arti- 
cle?’ ‘The Chief Justice bends forward, intense anxiety furrowing 
his broad brow. ‘The seated associates of the senator on his feet 
fix upon him their united gaze. The representatives of the people 
of the United States watch every movement of his features. The 
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whole audience listens for the coming answer as it would have 
listened for the crack of doom. And the answer comes, full, dis- 
tinct, definite, unhesitating and unmistakable. The words ‘ Not 
Guilty’ sweep over the assembly, and, as one man, the hearers 
fling themselves back into their seats; the strain snaps; the con- 
test ends; impeachment is blown into the air.” 


1916. 

In the winter of 1916 the case of Bogni et al. v. Perotti et al. 
224 Mass. 152, came before the Supreme Judicial Court of 
Massachusetts. 

This was a contest between two labor unions seeking similar 
employment as laborers in the building trades. The members of 
the plaintiffs’ union charged that the members of the defendants’ 
union conspired to deprive them of their employment and their 
opportunities for employment and threatened that if they did not 
desert their own organization and cease to be members thereof 
and join the organization of the defendants the latter would cause 
them to be discharged from their employment and that the de- 
fendants had used unlawful pressure upon and had intimidated 
certain owners of property not to employ the plaintiffs by threats of 
sympathetic strikes and otherwise, and in some instances by those 
means had caused the discharge of the plaintiffs from employ- 
ment. The members of the plaintiffs’ union sought an injunction 
against such acts. The defendants’ union relied upon a statute of 
Massachusetts, Chapter 778 of 1914, commonly called the ‘* anti- 
injunction act,” which provided in the first section that ‘no re- 
straining order or injunction shall be granted by any court of the 
Commonwealth or by any judge thereof in any case . .~°.  be- 
tween persons employed and persons seeking employment or in- 
volving or growing out of a dispute concerning terms or conditions 
of employment, or any act or acts done in pursuance thereof un- 
less such order or injunction be necessary to prevent irreparable 
injury to property or to a property right of the party making the 
application.” Section 2 provided that ‘‘ in construing this act the 
right to enter into the relation of employer and employee . . . 
or to perform and carry on business in such relation with any per- 
son in any place or to do work and labor as an employee shall be 
held and construed to be a personal and not a property right.” 

Members of the defendants’ union under this statute denied the 
right of any Court to issue the injunction asked for by the members 
of the plaintiffs’-union. The members of the plaintiffs’ union 
claimed that the statute was unconstitutional and beyond the power 
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of the Legislature on the ground that the Legislature could not 
take away the power of the Courts to protect the right to labor of 
the members of the plaintiffs’ union. 

The Supreme Court of Massachusetts unanimously decided, in 
an opinion written by Chief Justice Rugg, that the right to work 
was a property right of the individual citizen which the Courts 
were bound to protect and that the Legislature could not change 
the nature of the right by a statute calling it a personal right, and 
further decided that the statute was unconstitutional because it 
deprived the plaintiffs of the equal protection of the laws. The 
Court said: 

‘*That a man cannot resort to equity respecting- his property 
right to work in the ordinary case simply because he is a laboring 
man, and that he cannot have the benefit of an injunction when 
such remedies are open freely to owners of other kinds of property, 
needs scarcely more than a statement to demonstrate that such 
man is not guarded in his property rights under the law to the 
same extent as others. 

‘* If a laborer must stand helpless in a Court while others there 
receive protection respecting the same general subject which is 
denied to him, it cannot be said with a due regard to the meaning 
of constitutional guaranties that he is afforded ‘ the equal protec- 
tion of the laws’ within the Fourteenth Amendment to the Consti- 
tution of the United States and similar provisions of our own 
Constitution. The right to make contracts to earn money by labor 
is at least as essential to the laborer as is any property right to other 
members of society. 

‘* Doubtless the Legislature may make many classifications in 
laws which regulate conduct and to some extent restrict freedom. 
So long as these have some rational connection with what may be 
thought to be the public health, safety or morals, or in a restricted 
sense, ‘so as not to include everything that might be enacted on 
grounds of mere expediency,’ the public welfare, they offend no 
constitutional provision. . . . Weekly payment laws, employ- 
ers’ liability acts, workmen’s compensation acts, inspection laws 
based on the number of employees, and numerous statutes similar 
in principle have been upheld. But all these and like statutes are 
quite different from one declaring that the laboring man either 
alone or in association with his fellows shall, as to his property right 
to work, be put on a footing of inferiority as compared with 
owners of other kinds of property when he appears in Court 
respecting that property right. It is primary and fundamental in 
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any correct conception of justice that the laboring man stands on 
a level equal with all others before the Courts.” 

This opinion of the Supreme Court was rendered on May 18, 
1916, and is reprinted in full in this Magazine for August, 1916, 
at pp. 362-372. 

On May 22, 1916, the newspapers reported that the Boston 
Central Labor Union had adopted resolutions criticising this deci- 
sion and in favor of the election of judges. 

The newspapers on November 21, 1916, reported the action of 
the Convention of the American Federation at Baltimore as shown 
by the following extract from the ** Boston Post” of that date: 

"« First, a resolution was adopted unanimously at the morning 
session of the meeting of the American Federation of Labor 
urging organized labor everywhere to make the injunction ques- 
tion a paramount feature in all their future political affairs. 

‘A more radical step was taken at the afternoon session when 
the committee on the executive council’s report took up that 
feature of the report dealing with the decision of the Massa- 
chusetts Supreme Court classifying labor as property. The com- 
mittee submitted and the convention unanimously adopted a 
recommendation ‘that any injunction dealing with the relation- 
ship of employer and employee, and based on the dictum that 
labor is property, be disregarded, let the consequences be what 
they may.’ 

‘¢ The committee’s report follows: 

‘It seems to be a settled purpose of interests antagonistic to 
the freedom of men and women who labor to persuade and then 
use the judiciary and misconstrue constitutional guarantees, and 
thereby nullify legislative enactments, so as to leave but one 
remedy; and we therefore recommend that any injunctions deal- 
ing with the relationship of employer and employee, and based on 
the dictum, ‘labor is property,” be wholly and absolutely re- 
garded as usurpation, and disregarded, let the consequences be 
what they may. Such decisions as the one rendered by the Su- 
preme Court of Massachusetts have their roots in class interests ; 
it is usurpation and tyranny. Freedom came to man because he 
believed that resistance to tyranny is obedience to God. As it 
came, so it must be maintained. Kings could be and were dis- 
obeyed and sometimes deposed. In cases of this kind, judges 
must be disobeyed and should be impeached.’ 

‘*The executive council’s report, the adoption of which the 
committee recommended, the convention concurring, dealt at 
length with the Massachusetts case, attacking the courts and 





116 


saying there seemed to be no remedy. The council asked to be 
empowered to continue its aid to the Massachusetts State Federa- 
tion in the fight.” 

1780 to 1916. 

In 1780 the Massachusetts Constitution provided that all judicial 
officers should be appointed by the governor and council and the 
Bill of Rights was adopted, containing the following article: 

‘* XXIX. — It is essential to the preservation of the rights of 
every individual. his life, liberty, property, and character, that 
there be an impartial interpretation of the laws, and administration 
of justice. It is the right of every citizen to be tried by judges as 
free, impartial, and independent as the lot of humanity will admit. 
It is, therefore, not only the best policy, but, for the security of 
the rights of the people, and of every citizen, that the judges of 
the Supreme Judicial Court should hold their offices as long as they 
behave themselves well; and that they should have honorable sal- 
aries ascertained and established by standing laws.” 


These provisions still stand. 

Why were they adopted ? Is there anything in the incidents 
above referred to to show why? Is there anything in the inci- 
dents referred to to show any change in human nature since 
1780, or since 1613 ? Is there any reason to suppose that the 
administration of justice in Massachusetts would be improved if 
these provisions were changed ? 

F. W. G. 
THE NEW STATE OFFICE OF SUPERVISOR OF 
ADMINISTRATION. 

Governor McCall in his annual address to the two branches of 
the Legislature called attention to the growth of commissions in 
Massachusetts, with the result, as he characterized it, that ‘‘ we 
have a hydra-headed system of administration with a minimum of 
central responsibility,” the management of the business of the 
Commonwealth being ‘ diffused and exercised through a multitude 
of little executives.” He pointed out several instances where a 
consolidation might be effected and recommended that a committee 
be appointed especially to deal with the subject of commissions ‘‘ to 
the end that there may be sucha reorganization that the jurisdic- 
tion over particular subjects shall not be subdivided, but that each 
general subject shall be dealt with by a single commission,” believing 
that a reorganization of the commissions would serve to ‘‘ greatly 
reduce their number and in the end increase efficiency of administra- 
tion and save much public money.” (Senate Doc. 1 of 1916, pp. 
8, 9, and 14.) 
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While it is unquestioned that there has been a tendency in this 
State to give over to commissions the exercise of many functions of 
the government, the increase in the number of commissions has 
not been so marked of late as is generally supposed. In 1890 
there were 61 departments, boards, commissions, and authorities 
in the Commonwealth of various sorts. By 1915 the number had 
increased to 104, and in the same twenty-five years the number of 
paid officials increased from 78 to 153 and the number of unpaid 
from 199 to 374. 

When we turn to the cost to the Commonwealth, however, the 
figures are more alarming, the total salaries of paid officials for the 
year 1915 amounting to $346,440, as against $142,922.50 in 1890.* 

It is doubtful if Massachusetts has suffered more from an 
increase in the cost of administering the government than have the 
other States of the Union, and the creation of new commissions 
can be traced to the complexity of our modern life and to the 
pressure of the popular demand for the extension of government 
control over the every-day affairs of the community. But no one 
denied that the organization of the commissions of Massachusetts 
could be improved upon. Created as they have been from time to 
time as the exigency seemed to arise, without particular regard to 
their relation to existing offices and to the scheme of government 
as a whole, it was but natural that there should be some overlap- 
ping of authority and duplication of effort, and the Governor’s rec- 
ommendations met with the hearty approval of the public in 
general. 

A joint Special Committee of the Legislature was appointed 
which took up the recommendations of His Excellency, held numer- 
ous public hearings and reported several consolidations and reor- 
ganizations, four of which, of major importance, were enacted into 
law. ‘Three of these, the consolidation of the Board of Port 
Directors with the Harbor and Land Commissioners, the reorganiza- 
tion of the Prison Commission and Boards of Parole into a Bureau 
of Prisons, and the reorganization of the Board of Insanity into a 
Commission on Mental Diseases, attracted so much attention, 
because of local or special interest in the matters dealt with by the 
bodies referred to, that the fourth abolition, that of the Commis- 
sion on Economy and Efficiency, and the establishment of the 
office of Supervisor of Administration, may be lost sightof. And 
from the point of view of the proper administration of the affairs 
of the Commonwealth that reorganization is of the greatest impor- 





* Figures furnished to the Special Committee of the Legislature by the Commission on 
Economy and Efficiency. 
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tance and is one in which all lawyers, at least, ought to be inter- 
ested. It is intended in this article to explain the new office. 

The Commission on Economy and Efficiency was established by 
Chapter 719 of the Acts of 1912, approved June 6, and while 
New Jersey on April Ist of the same year established a commis- 
sion to report on the advisability of reorganizing and consolidat- 
ing the various departments of the State government, whose 
functions were interrelating, Massachusetts seems to have been a 
pioneer in the creation of a permanent commission to work for 
better order and greater efficiency in the management of the affairs 
of the State.* 

The Massachusetts statute of 1912 made it the duty of this 
commission ‘to inquire into the laws governing the financial 
transactions of the Commonwealth and to study into the possibility 
of promoting greater economy and efficiency and utility in the 
transaction of the business of the Commonwealth, by any changes 
in such laws, by the reorganization, consolidation or codrdination 
of departments and institutions, by different methods of administra- 
tion, by classification of employees, by fixing maximum and 
minimum salaries, by standardizing vacations, by organizing a 
central purchasing agency or department, by the substitution of 
the budget method of appropriating money or by any other 
means.” (Acts 1912, Chap. 719, Sect. 8.) 

Upon the request of either branch of the General Court, or of 
the Ways and Means Committee of either branch, or of the Gov- 
ernor or the Committee on Finance of the Governor’s Council, the 
commission was required to make a special examination of any 
matter affecting the management or finances of any department, 
institution, board, undertaking or commission receiving an annual 
appropriation from the Commonwealth (Sect. 6), and in Section 9, 
it was given broad powers in relation to the summoning and 
examining of witnesses and compelling the production of books 
and papers. As originally worded the statute specified that one 
of the three members of the commission should be the Auditor of 
the Commonwealth, but the provision was removed by the amend- 
ment of 1914 (Acts 1914, Chapter 698), so that the offices were 
thereafter separate and distinct. 

In the course of its existence the Commission on Economy and 
Efficiency made numerous investigations and reports on its own 
initiative and at the instance of the authorities mentioned in the 
statute, and in 1914 it prepared a valuable public document on 


* See Legislative Reference Bulletin, No. 7, published by the Legislative Reference 
Bureau of the Rhode Island State Library in January, 1915. 
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the ‘* Functions, Organization and Administration of the Depart- 
ments in the Executive Branch of the State Government.” That 
it accomplished everything that it was designed to accomplish 
probably will not be claimed even by the friends of the 
commission 

The Governor recommended that the function of the Civil 
Service Commission be extended so that it should scrutinize the 
efficiency of employees after they had entered the public service. 
He thought that the Commission on Economy and Efficiency and 
the Civil Service Commission might be consolidated into a single 
commission with authority added to follow up the work of public 
employees (Senate Doc. 1 of 1916, pp. 17, 18). It became 
apparent on further consideration, however, that to join them 
would be to combine a commission having to do primarily with 
financial administration with one meant to deal wholly with the 
selection of persons in the public service. It seemed best to 
keep the work of the two commissions separate and to give the 
authority over employees, as such, to the Civil Service Commis- 
sion alone— which the Legislature did in Chapter 297 of the 
General Acts of 1916. 

The Special Committee of the Legislature concluded that the 
scheme of organization of the Commission on Economy and 
Efficiency was faulty, that the attempt to have the various boards 
and departments of the State investigated by another commission 
—of the same class except for the peculiar powers given it — 
was doomed to failure and that the inevitable division of authority 
in a three-headed commission, having to do the work assigned to 
the Commission on Economy and Efficiency was _ ill-advised 
machinery for that work which could best be done by a single 
official in close touch with the Governor and his Council and 
working through subordinate deputies. 

Chapter 296 of the General Acts of 1916 in creating the office 
of Supervisor of Administration attempts to provide for just 
such an official and makes important changes in the law. In the 
- bill reported by the Special Committee the new official was termed 
the ‘* Controller,” but as it was feared that outsiders might con- 
fuse him with the Treasurer or the Auditor of the Commonwealth, 
his name was changed to Supervisor of Administration, a title 
which describes, as well as the Legislature was able briefly to 
describe them, the duties that he is called upon to perform, and 
the powers that he is entitled to exercise. They include all the 
duties and powers of the old commission and also of the State 
Board of Publication, so-called, both of which are abolished by 
the Act of 1916. 
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The State Board of Publication was created in 1902 (Acts 
1902, Chapter 438) to be composed of three persons from differ- 
ent branches of the public service, its function being to examine 
the annual reports and all special reports and documents issued 
by or on behalf of the Commonwealth (with certain enumerated 
exceptions) and to define the form and extent of such publica- 
tions, the board having the power to determine the number of 
pages in the reports and whether they should include maps, cuts 
or other illustrations. All departments before entering upon the 
preparation of any publication were required to submit estimates 
of the scope and size of the same to the board. 

As constituted in the past years the board included officials 
such as the Clerk of the House and the Director of the Bureau of 
Statistics, who were so burdened with their own immediate work 
at the time when the various departments undertook to prepare 
their annual reports that it was next to impossible for them to 
give adequate attention to the publications of the Commonwealth, 
and questionable policy, to say the least, to ask them to do so to 
the neglect of their principal duties. The vast number of public 
documents printed at the expense of the State —so many as to 
indicate a waste of public money — attracted the attention of this 
year’s Legislature which passed a resolve (Chapter 11) calling 
upon the Commission on Economy and Efficiency to conduct a 
special investigation as to the amount and expense of the printing 
done and the cost of distribution of public documents, the com- 
mission to report by the first of May. The commission did 
report, recommending a complete revision of all the laws relating 
to State printing and the establishment of a State Printing Board 
or other agency, with extensive powers in the premises.* The 
matter demands further study. Many of the documents are 
called for by law requiring action by the Legislature if changes 
are to be made, and it was thought best to put such control as 
now exists over publications into the hands of the Supervisor. the 
successor of the Commission on Economy and Efficiency who, it 
is hoped, may be able to work out a solution of the problem. 

The act creating the office of Supervisor provides that he shall 
be appointed to serve for three years and gives him authority to 
appoint one or more deputies and to determine their duties and 
salaries, subject to the approval of the Governor and Council 
(General Acts of 1916, C. 296, §2). The Committee on Finance 
of the Council is required to act as a Board of Advisers to the 
Supervisor and to hear appeals from his decisions on publications. 





* House Doc. 2175 of 1916, the Printing Board to consist of a chairman, superintendent of 
printing, and the Secretary of State. 
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The Special Committee of the Legislature had before it a bill 
calling for the appointment of a Purchasing Commission for the 
Commonwealth, a new body which it was not disposed to 
recommend. But it seemed expedient to provide for some investi- 
gation and supervision by a responsible authority of the method 
of purchasing stores and supplies in the various departments and 
institutions of the State. Doubtless in many departments and 
institutions purchases are made in a business-like way, yet no one 
knows how economically or systematically they are purchased, or 
whether it can be said that there is any system throughout the 
State To meet this situation, acting on the bill before it, the 
committee provided in the act that the Supervisor may, with 
the approval of the Committee on Finance of the Council, desig- 
nate a deputy to act as investigator of purchases in all offices, 
boards, commissions, departments, and institutions of the Com- 
monwealth. The investigator is required to report the result of 
his investigation with recommendations to the Supervisor, who 
may, after a hearing before the Governor and Council given 
to the officials concerned and with the approval of Governor and 
Council, order changes made in the methods used, and make rules 
and regulations governing purchases. And so much of the 
powers and duties of the Auditor as relate to inquiry into the 
methods of purchasing and handling stores and supplies is trans- 
ferred by the act to the Supervisor. (§§ 3 and 4.) 

It seems safe to assert that there must be cases where orders for 
supplies of the same class, that may be needed by different depart- 
ments, could be combined into one lot with great saving to the 
Commonwealth. Whether the Supervisor can, with the codpera- 
tion of the departments, bring about such a practice remains to be 
seen. In any event it is desirable that the chief executive and his 
advisers know whether purchases are being made in a business-like 
way or extravagantly and at haphazard, and this the new official 
will be able to find out for them. If business methods are lacking 
in any office or institution maintained by the State there ought to 
be a way to compel a change, and the new act provides the 
machinery. Further, the Supervisor and not the Governor and 
Council is now required to make up the ‘* List of Officials and 
Employees of the Commonwealth” known as Public Document 
No. 90, so that he will have in his hands many of the details relat- 
ing to the administration of the affairs of the Commonwealth for 
the use of the Governor and Council, whose agent he may be said 
to be, or when called upon, for the use of the Legislature or of the 
Committees on Ways and Means. 
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Under the Act of 1912 the Commission on Economy and Effi- 
ciency was required to submit a report, when the Legislature con- 
vened, on the estimates of the departments as submitted to the 
Auditor, under Section 3 of that act. Inasmuch as the Auditor 
was not required to transmit the estimates until the middle of 
December it was not possible for the commission in the two weeks 
time left to make a satisfactory report to the General Court and 
the requirement fell into disuse. The new act repeals the pro- 
vision of the old law and in place requires the Supervisor to make 
his report on the estimates only when called upon by the Governor 
or the Council or by the Legislature or one of the Committees on 
Ways and Means. (Sec. 7 ) 

Opportunity to make investigations on his own initiative is not 
denied the Supervisor, for he has all the authority to make special 
examinations given the old commission by Section 7 of the Act of 
1912. He cannot, however, exercise the broad powers conferred 
by Section 9 of that Act as to summoning and examining witnesses 
unless he secures in advance the approval of the Governor or of 
the Committee on Finance of the Council, except as he may be 
asked to proceed in the first instance by the Legislature or by one 
of the Committees on Ways and Means or by the Governor or the 
Council or the Committee on Finance. It was felt that a single 
commissioner should not be allowed to exercise the rights of inves- 
tigation contained in Section 9 without some check upon him. 
But in making any examination he may require the production of 
books and papers without further authority. (Sec. 8.) 

In light of the close connection which will exist between the 
Supervisor and the chief executive of the Commonwealth, and of 
the backing which the Act affords him, the new official, it is believed, 
has the opportunity to be of great service to the State, and if con- 
ducted with tact and good business judgment the new office can 
be made to produce lasting benefits. ‘The experiment of a single 
official at the head of a department of economy and efficiency is 
not a new one. Ohio established in 1913, and, apparently, still 
maintains a ‘* Budget Commissioner,” and New York, in the same 
year provided for the appointment of a Commissioner on Economy 
and Efficiency with a salary of $12,000, but abolished the office 
by repeal of the law two years later.* Whether the Supervisor of 
Administration will remain a permanent official in Massachusetts 
will depend in large measure upon how the office is conducted and 
the task of making it a success will rest in part with the Governor 


* Legislative Ref. Bull., No. 7, 
p. 640. 





R.I., pp. 12 and 13; 40 Am. Bar Assn. Rpts. (1915), 
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and his advisers. May we express the hope that the office will be 
so conducted as to justify the action of the Legislature in creat- 
ing it. 
Fitz—Henry Situ, Jr.* 
35 Coneress Sr., 
Boston. 


Note. 

Attention is also called to another important General Act of 
1916, which may be considered in connection with the statute dis- 
cussed above. We refer to Chapter 2, approved February 7, 
1916, and providing that ‘*‘ Without tbe consent and approval of 
the governor and council it shall be unlawful for any head of a 
department or other officer of the commonwealth to increase the 
salary of any employee under his direction who is receiving an 
annual salary of one thousand dollars or more, notwithstanding 
any act heretofore passed authorizing such an increase.” 


A QUERY AS TO THE RIGHT TO *“ OPEN” AND 
** CLOSE.” 

In the establishment of modern court practice, and particularly 
of the rule which gives to the plaintiff the right to ‘‘ open” and to 
‘‘close,” it was (and in some courts still is) a rule, somewhat 
rigidly enforced, that the plaintiff must ‘‘open” fully and 
completely, and would not be allowed, in closing argument, to 
urge anything which had not been clearly and fully ** opened.” 

The object of these two rules was to secure at the same time 
(a) a complete opportunity to the plaintiff to make his case 
perfectly clear and satisfy the ‘‘ burden of proof;” and (b) to 
guard the defendant against surprise by arguments and proposi- 
tions which had not been ‘‘ opened,” and which he therefore might 
not have thought to answer. 

Tempora mutantur ! 

1. Under our present Massachusetts practice the plaintiff is 
not in fact required to ‘‘open” in any such complete manner and 
it would perhaps be a waste of valuable time in many cases if he 
were. 

2. The ‘‘burden of proof” is now more a theory than a 
practical consideration in 99 jury cases out of 100. 


* (Mr. Smith was House Chairman of the Special Committee of the Legislature of 1916 
on the reorganization of State commissions. — Zd.] 
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On the other hand the letting down of the bars as to -the 
** opening” has permitted and gradually led to a different and 
objectionable practice, too frequently resorted to in modern trials. 
The plaintiff ‘‘ opens” in a perfunctory way. He introduces his 
evidence and proofs and in doing so deliberately lays traps and 
pitfalls for his opponent in ** scintillas ” 
words and suggestions. 


and carefully disguised 


The defendant without anticipation makes his closing argument 
and says his last word. 

The plaintiff thereupon for the first time argues his whole case 
and springs all his traps and surprises. 

Query: Might it not be fairer and productive of a more per- 
fect justice in the long run if our rule were now changed so that 
the plaintiff should open his case as he pleases, and prove it as 
he may, and, having done so, argue it as he can; but that the 
defendant, having heard the full statement of the plaintiff’s case, 
should then have the final argument in reply? 

Or, in line with modern tendencies to do away with technicali- 
ties and have all the cards laid frankly down on the table, would 
it be any better to allow defendant a brief reply to any new 
matter or argument? 

FELIX RACKEMANN. 


THE NEED OF GREATER PUBLICITY OF PROPOSED 
LEGISLATION AFFECTING CITIES AND TOWNS. 
It is as common as it is easy to-day to criticise the system of 

representative government which has been the foundation of the 
successful growth of the Commonwealth, without analyzing closely 
to ascertain whether the system is defective, or whether the troubles 
complained of are the result either of lack of imagination as to 
the possibilities of the existing system, or of political habits which 
interfere with the system and which need to be improved. 

Two years ago a legislative committee, of which Senator Wells, 
now President of the Senate, was chairman, sat during the sum- 
mer and prepared a valuable report on the subject of legislative 
procedure (House Doc. 280 of 1915).* This report contains a 
great deal of information as to the manner in which the repre- 
sentative system of government has become unnecessarily clogged 
with political and legislative habits, and a number of important 


* Reprints of this report were sent to all members of the Association when it appeared. 
The secretary has a limited number of spare copies on hand for those who are interested to 
apply for them. 
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recommendations were made by that Committee for changes tn 
the legislative rules with a view to clearing the way for the more 
efficient working of the machinery of government. With the 
exception of three of the minor recommendations in this report, 
which were adopted in Chapters 205, 209, and 213 of 1913, pro- 
viding general rules as to matters on which special legislation was 
often sought, little attention appears to have been paid by the 
Legislature to the subject of improving its procedure, although 
quite vigorous efforts have been apparent in the direction of 
shortening the legislative sessions. 

Of course a general revision of legislative rules of procedure 
at one time is hardly to be expected in a hurry, but there appears 
to be no reason why an effective and practical beginning should 
not be made promptly. 

The members of the Association of City Solicitors and Town 
Counsel, who meet from time to time during the fall and winter to 
discuss proposed legislation affecting their respective communities, 
know well that one of the great defects of the present method of 
dealing with legislative business is that, in the so-called ‘ rain of 
law,” many bills seriously affecting the interests of cities and 
towns are introduced and hearings held upon them before many 
of them come to the attention of representatives of the various 
municipalities in the state likely to be affected. Few of such 
municipalities can be expected to maintain a legal department suf- 
ficiently equipped to keep a man constantly running to the State 
House to find out what is going on. The ‘* Legislative Bulletin ” 
does not give sufficient information to keep any responsible officer 
informed as to the details of proposed legislation. The conse- 
quence is that the selectmen and counsel of the cities and towns 
are Jeft to depend largely for their information, either upon each 
other, or upon the care and attention which the representatives 
from their-district in the Legislature may or may not give to the 
matter of keeping them informed. 

Now in the history of the development of representative govern- 
ment in Massachusetts, the original unit of representation was 
the New England town, and this continued to be so until the 
number of towns and cities grew to be so large that the representa- 
tive body composed of men from each of them was not adapted, 
because of its numbers, to deal efficiently with the affairs of 
government, and because of differences in size of cities and towns 
the population of the State was not evenly represented. 

As a result, therefore, of the Twenty-first Amendment to the 
Constitution, adopted in 1857, the State is now divided into legis- 
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lative districts, many of which include a number of towns. Some 
districts include twelve or thirteen towns. 

But this change did not, and was not intended to, alter the fact 
that the different towns were still integral parts of the system of 
representative government in Massachusetts. They are just as 
much a part of the government within their sphere as the Legis- 
lature itself, and in order to carry out the substantial principle of 
government as developed in the New England town system, is it 
not quite as important that the selectmen or counsel of these towns 
should be kept fully and promptly informed of proposed legisla- 
tion, as it is that members of the Legislature from the different dis- 
tricts should be kept informed? Copies of all bills introduced into 
the Legislature as soon as printed are now furnished to every 
member of the Senate and of the House, but there is so much 
business to be attended to that it is impossible for them all to 
study all this legislation closely. It can hardly be expected that 
a single representative, who often represents from one to twelve 
different towns, can keep, at his own expense, for postage, etc., 
even all his constituent towns, constantly posted as to proposed 
legislation which may affect their interests. It is submitted that 
it is not only a legitimate, but a necessary part of a well-organ- 
ized legislative system that copies of every bill introduced into 
the Legislature should be mailed, as soon as printed, at the 
expense of the state, to the city solicitor or town counsel or 
selectmen or such person as they may appoint for their informa- 
tion, and that the ‘‘ Legislative Bulletin” and other information 
as to hearings should also be furnished them, so that it would 
be a comparatively simple matter for the responsible official of 
each city and town to find out what is proposed affecting his 
locality or the system of which it is a part. All agree that pub- 
licity in these matters is desirable. 

The expense of such a plan would be negligible as compared 
with the resulting publicity and consequent consideration of pro- 
posed measures. It would tend to increase the interest in public 
affairs throughout the state. Furthermore, is there any doubt that 
an amount much more than sufficient to cover such expense could 
be saved by some economical improvement in some or, indeed, 
in many other directions ? 

The substantial publicity which would result from such a plan 
would be far greater than that resulting from newspaper notices of 
hearings, which are now resorted to for the purpose. 

This plan is respectfully suggested for the consideration of the 
Legislature and of the bar, and particularly of the city solicitors 
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and town counsel, as one practical step in the improvement of 
legislative procedure which can be taken promptly, without upset- 
ting any traditions or disturbing any rules. 

F. W. G. 


AMENDMENTS TO THE BANKRUPTCY ACT PROPOSED 
BY BUSINESS MEN. 


At the 21st annual convention of the National Association of 
Credit Men, held at Pittsburgh on June 13, 1916, a report of a 
committee on the bankruptcy law was made, containing recom- 
mendations of proposed amendments which, after discussion, were 
approved for submission to Congress. This Association is a large 
and influential organization of business men which was largely 
instrumental in securing the original passage of the Bankruptcy 
Act. 

In the introductory portion of the report, which is printed in 
the Bulletin of the Association for August, 1916, page 786, it is 
said, — 


‘¢ Using the national office for the assembling process, com- 
munications were directed to federal judges, referees in bank- 
ruptey, attorneys, local committees on the bankruptcy act, 


and members of the Association known to have strong con- 
victions on the subject. 

‘* Therefore, at the very outset of the year’s activities, your 
committee was permitted through this clearance to come 
directly into touch with what administrators of the law and 
credit grantors were thinking of it throughout the various 
districts of the country. 

‘* There emerged also an Association organized, according 
to its publications, for the specific purpose of bringing about 
a repeal of the National Bankruptey Act. With the same 
spirit that governed your committee in its other inquiries, 
desiring to know why credit grantors announced as vice- 
presidents of this organization were unfavorable to the act, 
a correspondence ensued that brought into the committee’s 
files a fund of interesting information, none of which, how- 
ever, in the judgment of your committee, after a very careful 
study and analysis, would seem to justify a reversion to State 
insolvency systems. 

‘* Tt has been claimed by some that the National Bankruptcy 
Act was passed as a means of relief for debtors made poor 
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by the panic of 1893, and not as a perpetual statute. This 
contention your committee feels is within its powers to deny, 
for, inasmuch as the National Bankruptcy Act represents one 
of the first efforts of the National Association of Credit Men, 
we know that those who strove for its enactment had nothing 
in mind but a perpetual statute upon which could be founded 
a stable and flexible credit system.” 


The recommendations were approved by the convention, after 
debate, to be sent with a copy of the report to every member of 
the two Houses of Congress. 


The sub-committee on the penal features of the act recommended the 
following amendments. This committee was under the chairmanship of 
Julius Henry Cohen, a counsellor of the National Association. 

Section 29-B, Subdivision 1, to be amended as follows: 


‘*A person shall be punished by imprisonment for a period not to 
exceed two years, upon conviction of the offense of having knowingly 
and fraudulently concealed while a bankrupt, or after his discharge, 
from the officer of the Court charged with the control and custody of 
the property belonging to his estate in bankruptcy, any of the property 
belonging to the said estate in bankruptcy.” 


Section 29-B, Subdivision 5, to be amended as follows: 


‘““A person . . . request, or solicit, or obtain, or attempt to 
obtain, any money or property from any person as a consideration for 
acting, or forbearing to act, in bankruptcy proceedings.” 


Subdivision D amended, making it Subdivision E of Section 20, to read as 
follows : 

‘* A person shall not be prosecuted for any offense arising under this 
act unless the indictment is found, or the information is filed in court, 
within three years after the commission of the offense, except where the 
person is absent from the jurisdiction, in which case the time during 
which the said person is so absent from the jurisdiction shall not bea 
part of the period of limitation prescribed herein.” 


Section 29, Subdivision D, to be changed to Section 29, Subdivision E, 
and the following substituted in place of Section 29, Subdivision D: 


*©29 (d) No attorney at law shall himself solicit, nor employ any 
runner,solicitor, agent or representative of any kind for the purpose of 
obtaining or inducing the placing in his hands or in the hands of any 
firm of which he is a member any claim or proxy in bankruptcy, nor 
shall such attorney pay any consideration or offer any inducement, 
directly or indirectly, for the placing of any bankruptcy claim or matter 
with him or such firm: nor shall he divide any compensation received 
by him for services in a bankruptcy matter with any one not admitted to 
the practice of the law. 

‘*A person violating this provision shall be punishable by imprison- 
ment not to exceed two years, or fine not to exceed five hundred dollars.” 
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The sub-committee on legal preferences and the definition of insolvency, 
of which Henry C. Quinby, a counsellor of the National Association, was 
chairman, recommended the following amendments to the act: 

Amend Section 60, Subdivision A, by adding to the end thereof the words 
‘* or permitted.” 


(6) suffered or permitted, while insolvent, any creditor to obtain 
directly or indirectly such a preference over his other creditors of the 
same class as is by this act either void or voidable; or (7) suffered or 
permitted, while insolvent, any creditor to obtain a preference through 
legal proceedings and not having vacated the same at least five days 
before the expiration of four months from the date of obtaining such 
preference.” 


Subdivison 15 of Section 1 to be amended to read as follows: 


‘©(15) a person shall be deemed insolvent within the provisions of 
this act whenever the aggregate of his property, exclusive of all prop- 
erty exempt by statute from execution unless such exemption be per- 
manently waived as to all then existing creditors, and also exclusive of 
any property which he may have conveyed, transferred, concealed or 
removed, with intent to defraud, hinder, or delay his creditors, shall not, 
at a fair valuation, be sufficient in amount to pay his debts.” 


The committee on discharges, of which Julian A. Gregory, counsellor of 
the New York Credit Men’s Association, was chairman, recommended the 
following amendments. The report of this committee was a majority, not a 
unanimous, report: 

Amend Subdivision B of Section 14 of the act to read as follows: 


‘*(b) The judge shall hear the application for a discharge and such 
proofs and pleas as may be made in opposition thereto by the trustee or 
other parties in interest, at such time as will give the trustee or parties 
in interest a reasonable opportunity to be fully heard, and investigate 
the merits of the application and discharge the applicant unless he has 

‘*(1) committed an offense punishable by imprisonment as herein 
provided; or 

‘*(2) with intent to conceal his financial condition destroyed, con- 
cealed, or failed to keep books of accounts or records, from which such 
condition might be ascertained. If, upon the application for a discharge, 
any party in interest shall oppose the discharge upon the ground that the 
bankrupt, with intent to conceal his financial condition, has destroyed, 
concealed, or failed to keep books of account, or records, from which 
such condition might be ascertained, the burden of proving that there 
was no intent to conceal his financial condition shall be upon the bank- 
rupt; or 

‘*(3) obtained money or property on credit upon a materially false 
statement in writing, made or caused to be made by him either directly 
or indirectly, or through any agency whatsoever to any person or repre- 
sentative for the purpose of obtaining credit from such person. If upon 
the application for a discharge objection shall be interposed that the 
bankrupt has made or caused to be made such a statement for suclf pur- 
pose, and said statement is produced and proved to have been made or 
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caused to be made by the bankrupt for such purpose, the burden of 
proving that such statement was not materially false shall be upon the 
bankrupt; or 

‘*(4) at any time subsequent tothe first day of the four months 
immediately preceding the filing of the petition, transferred, removed, 
destroyed, or concealed, or permitted to be removed, destroyed, or con- 
cealed any of his property with intent to hinder, delay, or defraud his 
creditors. If upon the application for a discharge it shall be proved by 
any party in interest that at any time within said period the bankrupt 
transferred, removed, destroyed, concealed, or permitted to be removed, 
destroyed, or concealed, any of his property, the burden of proving that 
such property was so transferred, removed, destroyed, or concealed with- 
out intent to hinder, delay, or defraud his creditors shall rest upon the 
bankrupt; or 

‘*(5) in voluntary proceedings been granted a discharge in bank- 
ruptcy within six years; or 

‘«(6) in the course of the proceedings in bankruptcy refused to obey 
any lawful order of or to answer any material question approved by the 
Court: provided, that a trustee shall not interpose objections to a bank- 
rupt’s discharge until he shall be authorized so to do at a meeting of 
creditors called for that purpose.” 


The sub-committee on economics and efficiencies, of which Harold Rem- 
ington, counsellor of the National Association of Credit Men, was chairman, 
recommended the following amendments to the Act: 


‘*Section 40—ComprensaTION OF ReFerReres: (a) Referees shall 
receive as full compensation for their services, payable after they are 
rendered, a fee of $15 deposited with the clerk at the time the petition 
is filed in each case, except when a fee is not required from a voluntary 
bankrupt, and $.25 for every proof of claim filed for allowance, to be 
paid from the estate, if any, as a part of the cost of administration, and 
from estates which have been administered before them, one per centum 
commission on all moneys disbursed to creditors by the trustee, or turned 
over to any person, including lienholders, or one-half of one per cent on 
the amount to be paid to creditors upon the confirmation of a 
composition.” 

‘* Section 48, the final clause of paragraph ‘a‘ and the second clause 
of paragraphs ‘d’ and ‘ e’ should be eliminated and there should be sub- 
stituted therefor the following: ‘And in case of the confirmation of a 
composition, after the trustee has qualified, the Court may allow him 
commissions upon the consideration disbursed to creditors or turned over 
to any person, including lienholders, by him, not to exceed the same 
rates which would have been allowed to him had the estate been adminis- 
tered in bankruptcy.’ ” 


Section 18 to be amended to read as follows: 
*“* Section 18—Process, PLreapines, anpd ADJUDICATION: (a) Upon 
the filing of a petition for involuntary bankruptcy, service thereof with 
a writ of subpeena shall be made upon the person therein named as 
defendant in the same manner that service of such process is now had 
upon the commencement of a suit in equity in the courts of the United 
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States, except that where an assignment for the benefit of creditors or a 
receivership, cognizable under Sections 3 (a)-4 of the Bankruptcy Act, 
is the act of bankruptcy set forth in the petition, then that it shall be 
returnable within two days, and in all other cases that it shall be return- 
able within fifteen days, unless the judge shall for cause fix a longer 
time.” 


This sub-committee further recommended the following amendments to 
the Supreme Court’s General Orders in Bankruptcy : 


‘©35 (a) APPOINTMENT OF SpectaL Masters: Except in ancillary 
proceedings in another district and where an ancillary referee has not 
been appointed, the Court shall not appoint special masters to consider 
petitions for reclamation from the possession of the Bankruptcy Court 
nor for the marshalling of liens upon real or personal property in its pos- 
session or control, nor for surrender of possession to the receiver, trus- 
tee, or marshal, nor in any other case where the Bankruptcy Court has 
the possession, custody, or control of the property involved, nor in any 
other case where a referee in bankruptcy as such might have jurisdic- 
tion; but the Court may appoint special masters, and the referees shall 
not be disqualified to act as such, to consider contested ‘petitions for 
adjudication of bankruptcy, for a discharge and for confirmation of com- 
positions, and may also appoint them on contempt and independent 
plenary suits instituted in the District Court under favor of the Amend- 
ment of 1903.” 

‘©35 (b) Arrorners’ AFFIpavirs ON Compositions: The Court 
shall require each attorney receiving allowance by the Court in composi- 
tion cases and in cases of settlement of bankruptcy proceedings, and also 
each attorney waiving such allowance, to make affidavit to the amount of 
his fee, and further to make oath that he has not received, either directly 
or indirectly, and has no arrangement for receiving, either directly or 
indirectly, for himself, his firm, or any client, any other or further com- 
pensation or bonus from any person by virtue of the composition or 
settlement.” 

**35 (c) Crepiror’s Recerrr on Composition: In composition 
cases or where a bankruptcy case is settled, each creditor receiving con- 
sideration disbursed under order of the Court shall sign a receipt declar- 
ing that he has not received, and has no undertaking or agreement to 
receive, from either the bankrupt or any other person, any other or fur- 
ther consideration in the composition than that receipted for.” 

‘35 (d) Crepiror’s Divipenp Receipt: Each creditor receiving 
dividends shall sign a receipt declaring that he has not received and has 
no understanding or agreement to receive, directly or indirectly, from 
either the bankrupt or any other person, any other or further considera- 
tion than that receipted for.” 

‘*35 (e) Rererers’ Accounts oF Expenses: Referees shall keep 
an itemized account of their actual expenses and all the moneys paid 
them to cover expenses and shall report the same to the District 
Court during the first thirty days of January of each and every year. 
It shall be the duty of the District Court to make such rules for the pay- 
ment of the referee’s expenses as will, as nearly as possible, cover the 
actual expenses and no more; and any surplus of expense money 





132 


received during one year for the expenses of that year shall be deposited 
in Court to be drawn upon for the payment of any deficit of such 
expenses that may occur in the future, unless such excess be otherwise 
disposed of by order of the Court.” 

‘*35 (f) AtToRNEYs’ EmptoyMent and Fee Bitis: No attorney 
for the receiver or trustee shall be entitled to an allowance out of the 
bankrupt estate unless his employment shall have been duly authorized 
by the Court, upon showing made to the satisfaction of the Court of the 
necessity of such employment; and no fee whatsoever shall be allowed 
out of the estate to the attorney for the petitioning creditors, bankrupt, 
receiver, trustee, or any other person, unless the same be fully itemized 
and the value of such item set forth in detail.” 


This committee expresses itself also as favoring an amendment to the act 
that will allow to a creditor successful in his opposition to the confirmation 
of composition, reasonable attorneys’ fees and other necessary expenses out 
of the estate. 


The following resolutions were adopted : 


‘* ReEsotvew, That the recommendations of the four sub-committees acting 
under the direction of the chairman of the committee, as incorporated in this 
report, be and are herewith accepted as the basis for further effort to amend 
the act and its practice, and that these reports and recommendations form the 
basis of the efforts that will be made by the incoming committee to fulfill the 
ideas and convictions of this and former conventions. 

** Reso.tvepD, That a copy of thie report and resolutions be furnished with 
every possible promptness by the incoming committee, and with the assist- 
ance of the secretary of the National Association, to each member of the two 
Houses of Congress.” 


WHY SHOULD NOT FEDERAL MAGISTRATES HAVE 
FIXED SALARIES INSTEAD OF FEES? 

The recommendations in the foregoing report and parts of the 
discussion which followed its presentation suggest the question at 
the head of this note. 

From time to time complaints are made either in the press or in 
conversation in different parts of the country against the system, 
or lack of system, of compensation in the administration of the 
bankruptcy law. It is not the purpose in the present note to dis- 
cuss such complaints or whether the complaints are well founded 
or not. This note is merely intended as a suggestion to call the 
attention of the bar to the consideration of the system as a 
system. 

Is not the plan of paying judicial officers by fees opposed to 
the sound theory of the judicial function? Ever since the 29th 
Article of the Massachusetts Bill of Rights declared that the 
judges of the Supreme Judicial Court should have ‘ honorable 
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salaries ascertained and established by standing laws,” to the end 
that ‘* there be an impartial interpretation of the laws and admin- 
istration of justice” because ‘‘it is the right of every citizen to 
be tried by judges as free, impartial, and independent as the lot 
of humanity will admit,” the policy of Massachusetts has devel- 
oped as a policy of fixed salaries rather than fees for judicial work. 
There is a special commission now in existence under the resolve 
of the last Legislature to consider the question of abolishing the 
office of trial justice in Massachusetts with the view to abolishing 
the last remnant of the fee system in the judiciary of the State. 
The Legislature last year transferred the power to order arrest on 
mesne process from Masters in Chancery to the District Courts. 

And yet referees in bankruptcy, who are among the most 
important judicial officers in the Federal system, although they are 
not called judges, and who represent the administration of justice 
to a larger number of people than most judicial officers, are paid 
by fees. ‘There is a well-known remark, attributed, I think, to 
Lord Herschel, that it is not only important that justice should be 
fairly administered, but also that it should be generally known 
that it is fairly administered. In order that both of these results 
may be accomplished, some sense of dramatic perspective is 
required in examining, or formulating, a system, and when the fee 
system in bankruptcy administration is examined from this point 
of view, the first human fact which appears is that it is not likely 
to inspire confidence among large bodies of disappointed, and 
perhaps irritated, creditors, who are scattered all through the 
country and whose minds are focused on their small dividends 
which lead to actual, if not expressed, suspicion of everybody 
concerned with the result, from the debtor on. 

Should not such important officers as referees in bankruptcy be 
paid ‘‘ honorable salaries ascertained and established by standing 
laws,” and fees for judicial work be abolished from the Federal 
system as far as practicable? 

F. W. G. 


A RECENT SERIOUS DEVELOPMENT IN THE REPU- 
TATION OF MASSACHUSETTS. 

At the annual meeting of the American Bar Association at 
Chicago on August 28, 1916, before a large gathering of more 
than a thousand people, which filled the large hall in the Congress 
Hotel and was mainly composed of representative lawyers from 
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every state in the Union, the President of the American Bar 
Association delivered an address entitled ‘* Public Service by the 
Bar.” This address is printed in full in the ‘* American Bar 
Association Journal” for October, 1916, page 736. This Journal 
is sent regularly to more than ten thousand members of the Ameri- 
can Bar Association, who are distributed all over the country. 
In addition to this, the Association voted at Chicago, after the 
delivery of this address, that it should be printed in pamphlet 
form for wide distribution in addition to the circulation in the 
Journal of the Association. 
The following passage is quoted from this address : 


‘¢ The public tendency is exhibited . . . in permitting 
admissions to the Bar without adequate education and train- 
ing. Few ideas have been more persistent throughout this 
country than the idea that the prevailing consideration in 
determining admission to the Bar should be that every young 
man is entitled to bis chance to be a lawyer and that all 
requirements of attendance in offices and law schools and for 
difficult examinations are so many obstacles in the way of 
liberty and opportunity, defences of aristocratic privilege and 
derogations from democratic right. The law schools have 
been slowly winning their way along the lines of better train- 
ing for the Bar, but the progress is very slow and the pres- 
sure for brief and easy ways to get a license to practise is 
continuous. Only last year the Massachuse'ts Legislature, by 
statute, reduced the requirements of school attendance for 
admission to the Bar to two years of evening high school, fol- 
lowing upon an agitation carried on in support of the principle, 
‘ Let every man have his chance.’ One of our States, and a 
very great State indeed, with a very high average of general 
cultivation, permits any one of good moral character to prac- 
tise law. Correspondence schools of law flourish, proceeding- 
upon the idea that a man can become a lawyer incidentally by 
reading law books in spare hours as he goes along with his 
ordinary occupation. The constant pressure of democratic 
assertion of individual rights is always towards reducing the 
difficulty of bar examinations. One consequence is the excess 
of lawyers that I have mentioned. Another consequence is 
that the efficiency of our courts is reduced, their rate of 
progress retarded, the expense increased, their procedure 
muddled and involved by an appreciable proportion of 
untrained and incompetent practitioners; by badly drawn, 
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confused, obscure papers difficult to understand ; by inter- 
locutory proceedings which never ought to have been taken, 
and proceedings rightly taken in the wrong way and inade- 
quately presented ; by vague and haphazard ideas as to rights 
and remedies; by ignorance of the principles upon which 
our law of evidence is based; by ignorance of what has been 
decided and what is open to argument; by waste of time with 
worthless evidence and uscless dispute in the trial of causes ; 
by superfluous motions and arguments and appeals; and by 
the correction of errors caused by the blunders of attorneys 
and counsel. In many jurisdictions there is a considerable 
percentage of the Bar whose practice causes the Courts double 
time and labor because the practitioner is not properly trained 
to use the machinery furnished by the public for the protec- 
tion of his clients. In the meantime other litigation waits 
and the public pays the expense. There is another evil 
arising from defective education. These half-trained prac- 
titioners have had little or no opportunity to become imbued 
with the true spirit of the profession. That is not the spirit 
of mere controversy, of mere gain, of mere individual 
success.” 


THE SPECTRE OF ABRAHAM LINCOLN. 


‘¢ The spectre of Abraham Lincoln is once more seen approaching. This 
betokens that mischief is afoot. That great man has had to stand sponsor 
for not a little of ignorance and immorality. Again his effigy is put forward 
to shield the opponents of improved conditions in legal education.” — Prof. 
Clarence W. Peabody in *‘ Maine Law Review” for November, 1916, p. 18. 


Any aspirant for admission to the bar who thinks he is an Abraham Lincoln 
will probably find it easier to-day to qualify himself to pass such mild exam- 
inations as to general education as have been suggested, than he would to 
educate himself as thoroughly as Lincoln is generally understood to have 
done, in the study of the Bible and Shakespeare and the few books which he 
was able to get at. 

v. W. @. 


BOSTON BAR ASSOCIATION LECTURES. 

Some months ago Percy A. Atherton, Esq., of the Boston Bar, 
suggested the desirability of arranging a series of lectures for 
members of the bar to be delivered by leading lawyers. ‘This 
suggestion was communicated to the Council of the Bar Associa- 
tion of the City of Boston, which appointed a special committee of 
which Everett W. Burdett, Esq., was Chairman, to consider the 
subject. As a result, a series of nine lectures will be delivered at 
the Boston City Club for laymen and lawyers, as described below. 
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This is a notable undertaking which is a part of the gradually 
developing movement of the bar all over the country through the 
national, state, and local bar associations, and otherwise, to meet 
the public responsibilities of the profession. ‘The Bar Association 
of the City of Boston is to be congratulated, and deserves great 
credit, for adding this undertaking to its long and valuable service. 

The lectures will be delivered before members of the City Club 
and members of the Boston Bar Association, with their friends, who 
are invited to attend. Each lecture will be preceded by a dinner 
in honor of the speakers of the evening. The first lecture by Mr. 
Elder is printed in the City Club ‘* Bulletin” for December, 1916. 
The second lecture by Mr. Storey will be printed in the ‘+ Bull- 
etin ”’ for January, 1917. 

The list of dates, subjects, and speakers follows: 


Thursday evening, November 23, at 8 P.M. 

HON. SAMUEL J. ELDER, LL.D., Ex-President Boston Bar Asso- 
ciation, Introduced by Epwarp W. Hurcuins, Esq., President of 
the Boston Bar Association. Subject: “ Copyright and Playright.” 

Tuesday evening, December 12, at 8 P.M. 

HON. MOORFIELD STOREY, LL.D. Introduced by Rev. Georce 

A. Gorpon, D.D. Subject: “ Lawlessness.” 
Thursday evening, December 28, at 8 P.M. 

GILBERT H. MONTAGUE, Ese., of the New York Bar. Introduced 
by Everett W. Burpett, Ese. Subject: “The Federal Trade 
Commission and the Clayton Act.” 

Wednesday evening, January 17, 1917, at 8 P.M. 

ROSCOE POUND, LL.D., Dean of Harvard Law School. Introduced 
by Homer Axpers, Esq., Dean of Boston University Law School. 
Subject: “The Limits of Effective Legal Action.” 

Wednesday evening, January 31, at 8 P.M. 

HON. GEORGE W. WICKERSHAM, LL.D., former Attorney-Gen- 
eral of the United States. Introduced by Hon. Samvuen J. Exper. 
Subject: “ The Sherman Anti-Trust Law.” 

Thursday evening, February 8, at 8 P.M. 

HENRY W. DUNN, LL.D., former Dean of Law School, University 
of Iowa. Introduced by How. Samvuer L. Powers. Subject: “ The 
Constitution and the Courts.” 

Wednesday evening, February 28, at 8 P.M. 

FREDERICK P. FISH, Esq. Introduced by Opin Roperts, Esq. 

Subject: “Invention and the Patent System of the United States.” 
Thursday evening, March 15, at 8 P.M. 

WILLIAM G. THOMPSON, Ese. Introduced by Henry F. Hurr- 

BuRT, Esq. Subject: “ Administration of Law in Massachusetts.” 
Wednesday evening, March 28, at 8 P.M. 


HON. NATHAN MATTHEWS, LL.D., former Mayor of Boston. 
Introduced by B. N. Jonnson, Esq. Subject: “ Public Service 
Company Valuations and Rates.” 





QUARTERLY DIGEST OF MASSACHUSETTS DECISIONS. 


This installment of the digest contains all the cases in Volume 224 notstated 
in the August number, and a few cases from Volume 225. 

The greater part of the digest has been prepared by Mr. Lionel A. Nor- 
man of Winchester. Mr. Norman will also prepare the digest for the 
February number. 

The workmen’s compensation cases have been stated by Mr. Reginald 
H. Smith of Boston; the personal injury cases have been stated by Mr. 
James M. Rosenthal of Pittsfield; assistance is also acknowledged in the 
statement of some of the cases of Mr. William J. White of Boston and Mr. 
William B. Tippets of Cambridge. 


ApvEeRSsE Possession or Lanp. — In 1872 A conveyed to B land which 
he owned wholly, and also other land in which A was a tenant in common 
with a third party, without mentioning the tenancy in common. B entered 
into possession of both. Prior to 1883 B conveyed all the land over which 
he had control to C, the deed in no way mentioning the tenancy in common. 
C claimed an absolute control of the land until 1907, when he sought to have 
his title registered in the Land Court. The party succeeding to A’s rights 
objected, setting up the tenancy in common, and claiming that C had entered 
subject to such tenancy. Held: Chad a clear, absolute title by adverse 
possession. The deed from B to C showed that C did not intend to enter as 
atenantin common. (Phipps v. Crowell, 224 Mass. 342.) 


Acency. — The owner of a horse and wagon lent them, together with a 
driver, to defendant for the purpose of carrying certain goods. Defendant’s 
servant rode on the wagon, but merely to direct the driver where to find the 
goods and tell where they were to be delivered. The driver was negligent 
and the horse ran away, collided with the plaintiff, and caused the death of 
plaintiff's horse. //eld: Asa matter of law, the negligent driver was not 
defendant’s agent, but was the agent of the owner of the horse and wagon. 
Hence there was no basis to hold defendant liable. (Peach v. Bruno, 224 
Mass. 447.) 


ANNULMENT OF Marriace. — A woman living in Massachusetts, who had 
an illegitimate child, wished to return with the child to her family in Ger- 
many. Fearing difficulty with the German authorities, as well as with her own 
family, if she did not show papers proving that she was married, she induced 
a man to marry her, never intending to live with him, and deserting him at 
the church door. The man was innocent of the fraud, and filed a libel for 
annulment of the marriage as soon as he learned of it. Held: Intent by a 
woman not to cohabit with a man she marries is fraud sufficient to avoid the 
contract. Refusal to cohabit is equivalent to impotency, which is a ground 
forannulment. Dickinson v. Dickinson, L.R. (1913), P. 198, approved, and 
Cowles v. Cowles (112 Mass. 298), doubted. Annulment granted. (Anders 
v. Anders, 224 Mass. 438.) 
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ANNULMENT OF MARRIAGE FOR Deceit anp Uncuastity. — A young man 
about 19 years old married a woman of 21, after frequent sexual intercourse 
with her during several months. He had known for at least three months 
that she was pregnant and his parents had told him not tomarry her. He did 
not know that the time of birth and condition of the baby would show whether 
he was the parent. He took no pains to learn whether he was the father of 
the child, relying wholly on the woman's statement. He wasa man of reason- 
able intelligence. After marriage he learned that another was the father, 
having had intercourse two months prior to plaintiff's acquaintance with de- 
fendant. He then filed a libel for annulment. Held: Unchastity before 
marriage is not an impediment to a valid marriage. The fraud and decep- 
tion must relate to facts essential to the very existence of the marriage. If 
the man had the means of ascertaining the falsity of the statements made to 
him, or the circumstances were such as to put a reasonable person on inquiry, 
the presumption of deceit will be repelled. He should not blindly rely on 
the woman’s statements. Knowledge of unchastity should put on inquiry, 
particularly after warning by one’s parents. Libel dismissed. (Safford v. 
Safford, 224 Mass. 392. ) 


ASsIGNMENT — CORPORATION — ATTEMPTED OvER-IssuE OF Stock.—A 
trust company in good faith took as collateral security for a loan an instru- 
ment purporting to be a stock certificate of a corporation. This instrument 
was identified as part of an attempted fraudulent over-issue of stock above 
that authorized by the corporation. Later the trust company made an assign- 
ment under seal to certain persons representing a reorganization committee 
of the corporation of ‘‘ all claims and demands of every description and kind 
against the” corporation ‘‘amounting to $77,000, which claims or demands 
are annexed to this assignment.” The only thing annexed to the assign- 
ment was a certified copy of a vote of the bank’s directors, authorizing its 
treasurer to execute the assignment of claims amounting to $77,000, but not 
specifying the claims assigned. The bank later sued the corporation in equity 
to compel it to give the bank a certificate for the stock, tendering the old certi- 
ficate properly indorsed. The corporation defended on the ground that plain- 
tiff no longer owned the stock because of the assignment. Judgment for 
defendant on exceptions. Held: 1, As the stock was invalid plaintiff could 
not sue for stock. Defendant’s liability arose solely from estoppel, and 
plaintiff's original right was for damages. This right passed by the assign- 
ment to the third parties. 2, The trust company knew the purposes of the 
assignment and had transferred a large block of the false stock as part of 
the assignment, the president withholding this small block in issue for per- 
sonal reasons. The trial judge found that the proper construction of the 
contract showed that the trust company and third parties had intended that 
all the bank’s interest in the stock should be conveyed in spite of the presi- 
dent’s action. The Supreme Court must construe the assignment (a question 
of law), not in the light of what it thinks the circumstances were under 
which the assignment was made, but in the light of what the trial judge was 
warranted in finding these circumstances were. Exceptions overruled. 
(Smith v. Worcester, etc., Ry., 224 Mass. 564.) 


ATTACHMENT — Lapse AFTER WAIVER OF RiGHT TO APPEAL. — An at- 
tachment of land was made in a suit inequity. With the assent in writing of 
the attorneys for the partics the right to appeal was waived and a decree was 
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entered containing this recital. R L., c. 159, §34, provides that the right to 
appeal may be waived in certain ways. The terms of this statute were com- 
plied with. Aftera decree for plaintiff, 60 days were allowed to elapse before 
the land attached was attempted to be sold. R.L., c. 167, § 56. provides that 
‘‘ Property which has been attached in suits in equity shall be held for 30 
days after the right of appeal from a final decree expires.” The question 
was whether a valid title was conveyed by the execution sale or whether a 
purchaser after the attachment and before execution had a better title. eld: 
The attachment dropped 30 days after the decree, no appeal being possible. 
Hence the purchaser after attachment had the better title. (Tolman v. Tol- 
man, 224 Mass. 501.) 


ATTORNEY — ASSIGNMENT OF CLAIM as SecuRITY FOR FEES — INTEREST. 
— Bill in equity by judgment creditors to reach and apply the interest of 
their debtor in a judgment recovered in 218 Mass. 463. Before the suit in 
which said judgment was rendered was begun the plaintiffs therein, having 
no money to pay counsel fees, assigned $1,000 of their claim for $4,943.75 
to their attorney as security for his fees, and assigned the rest to another 
creditor. After the judgment for $4,943.75 was recovered, the money was 
paid into Court with interest. The plaintiffs in the bill in equity alleged that 
this assignment was champertous. The Court found that there was no evi- 
dence of any agreement that the attorney should not be paid for his services 
if he was unsuccessful in prosecuting the action. Held: 1, The contract 
was not champertous and differs from that considered in Gargano v. Pope, 
184 Mass. 571. 2, As the assignment purported to carry the whole claim, 
the specification of its amount as $4,943.75 did not prevent the assignment 
from carrying the interest to the assignees. (Bennett v. Tighe, 224 Mass. 
159.) 


ATTORNEY — DisBaRMENT. — After full hearing and an order for disbar- 
ment, the respondent attempted to file exceptions, an appeal and a motion 
for a new trial, and a motion in arrest of judgment after the time for such 
proceedings had expired. Held: There was no question properly before 
the Court; but ‘‘ Even assuming that the evidence and findings of fact were 
properly before us, we are of opinion that the order of disbarment was justi- 
fied, and that the respondent has not been deprived of his legal rights in the 
proceedings. The Judge found that the respondent undertook, as counsel 
and advisor of William Blum and Phebe Blum, to invest their money in 
mortgages on real estate in Boston; that the mortgage notes purporting to be 
made by Edgar H. Anderson, Charles A. Foster, and Samuel Jacobs, amount- 
ing in all to $3,200 were fictitious, and that none of them was secured by mort- 
_ gage; that the respondent fraudulently converted to his own use the money 
so entrusted to him, and gave the notes for the purpose of deceiving and 
defrauding said William and Phebe Blum; that a check which he later gave 
them was dishonored; and that a large part of the money remained unpaid 
at the time of the hearing. 

‘* An attorney is an officer of the Court, exercising a privilege or franchise 
during good behavior. The Court has power, not only under R.L., c. 165, 
§ 44, but inherently, to suspend or remove him from his office as an attorney 
in the courts upon good cause shown and after proper judicial proceedings. 
Ordinarily the cause is misconduct directly connected with his official duties; 
but it may be such criminal or gross wrongdoing as makes manifest his unfit- 
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ness to exercise the duties of his office. Order of disbarment to stand.” (In 
the matter of Samuel Carver, 224 Mass. 169.) 


ATTORNEY — DisBARMENT — Procepure. — Held: ‘‘‘ At common law an 
attorney was always liable to be dealt with ina summary way. . . . No 
complaint, indictment, or information was ever necessary as the foundation 
of such proceedings. Usually they are commenced by rule to show cause, 
or by an attachment or summons to answer. . . . Sometimes they are 
founded on affidavit of the facts . . . 3; in other cases, by an order to 
show cause why he should not be stricken from the roll; and when the 
Court judicially know of the misconduct of an attorney, they will of their 
own motion order an inquiry to be made . . . without issuing any 
process whatever.’ (Randall, petitioner, 11 Allen, 473, 479.”) 2, “*A 
finding was made after a hearing on the merits, to this effect: ‘He has 
wittingly promoted and sued a groundless suit; he has done falsehood in 
court, and he has not conducted himself in the office of an attorney within 
the courts with due fidelity to his client. While the first two of these 
specifications have appeared from the evidence, they are not made the 
ground of accusation against him in the petition filed in this matter. The 
third specification is the basis of the proceeding against him and is abun- 
dantly established.’ It is not necessary to determine whether, under thie 
principles of procedure already alluded to, which are discussed at length in 
the cases heretofore cited, the Court, after a trial in which the accused attor- 
ney had had ample opportunity to be heard on all matters, might not have 
proceeded on the first two specifications, or whether the petition might not 
have been amended under the circumstances to conform to the evidence 
(Boston Bar Association v. Greenhood, 168 Mass. 169, 184), for the judge 
confined his action in making the order for disbarment to the ground speci- 
fied. ‘The statement of the other findings constituted no error. They all 
relate to the single matter of the conduct of the action brought for Mrs. 
Kelly by Mr. Allin. That whole transaction from its inception to its con- 
clusion was a proper matter of investigation. 

‘‘ The finding to the effect that there had been want of fidelity to his client, 
Mrs. Kelly, in his conduct as attorney toward her, was warranted. 
Summarily stated, there is evidence which, if believed, as it must have been 
by the trial judge, showed that an action-was brought in the name of Mrs. 
Kelly against certain defendants. That action was settled by the entry of 
judgment for the defendants by agreement in writing, signed by Mr. Allin as 
her attorney, without the knowledge or special consent of the plaintiff, and 
without notice to her, as a part consideration for the procurement of an 
option to Mr. Allin from the defendants, to purchase real estate. The real 
estate subsequently was conveyed to him in accordance with the option. 
This transaction was concealed from Mrs. Kelly. She learned of it some 
time later and brought suit to enforce her rights. (See Kelly v. Allin, 212 
Mass. 327.) The circumstance that the real estate speculation has turned 
out disastrously to Mr. Allin has no bearing upon his want of faithfulness to 
his client. Whether as an isolated fact the attorney had original authority 
given to him by Mrs. Kelly to dispose of her case as he deemed best is not 
decisive, for even if this were so, it did not justify the course which on all 
the evidence it has been found that he pursued. 

‘¢4, The facts narrated in the finding as to want of fidelity to the client, 
supported as they are by the evidence, justify the further finding that the 





141 


attorney ‘has been guilty of gross misconduct in his office.’” (In the matter 
of Horatio N. Allin, 224 Mass. 9.) 


Butts anp Notes, Vauipity, Ratirication— CoMPOUNDING OF FELONY 
—Evipence. —A man sold notes secured by mortgages to defendant, the 
seller knowing that the makers of the notes did not own the land mortgaged. 
Defendant threatened to prosecute the seller criminally, whereupon the 
seller’s wife (the plaintiff) gave to defendant her personal note secured by 
land owned by her. Defendant surrendered to plaintiff the worthless notes 
and other valid notes of third parties, from which plaintiff collected consider- 
able money. Plaintiff paid interest on the note she had given defendant for 
several of the interest periods, being so advised by counsel. Later plaintiff 
filed a bill in equity to cancel her note and mortgage and to prevent fore- 
closure, alleging that the note and mortgage were obtained by defendant by 
duress. Plaintiff made no tender of the money she had received on the valid 
notes sold by defendant to plaintiff, nor could she tender the worthless notes 
of her husband, having destroyed them to prevent her husband being prose- 
cuted criminally. Plaintiff alleged the arrangement with defendant was void 
because it was compounding a felony. There was no evidence that defend- 
ant agreed not to prosecute the husband, although the natural result of the 
arrangement would be that he would not prosecute. Held: 1, Even if 
there was duress (not decided) the note and mortgage were merely voidable 
and not void, and hence could be affirmed by the maker. Payment of inter- 
est after the duress ceased, receiving money on the valid notes, and destroy- 
ing the worthless ones amounted to ratification. 2, Although the question of 
compounding a felony was not argued before the trial court, the evidence 
being taken before a commissioner and reported, the Supreme Court ‘‘ must 
decide it.” 8, One of the issues before the master was the extent of the 
husband’s indebtedness, which turned on a course of dealing between the 
husband and defendant which amounted to a waiver of demand and notice on 
the notes. The master found that there was such a course of dealing and 
barred further evidence of plaintiff of other occasions. Held: In the 
absence of proof that the evidence excluded would show a different course 
of dealing than that found by the master and that said evidence related to 
transactions approximately contemporaneous with those at issue the evidence 
was properly excluded, plaintiff not being harmed thereby. ( Webd v. 
Lothrop, 224 Mass. 103.) 


Broker’s Commission. — The owner of a hotel employed a broker to find 
atenant. The broker procured a person, who executed a “‘ memorandum of 
agreement,” drafted with great care and setting forth certain terms of a pro- 
posed lease, to be executed by the parties, and ‘‘ the principal points of their 
joint understanding.” It did not contain “all that the lease was intended to 
contain,” and left the unexpressed terms of the lease to be agreed upon sub- 
sequently between the parties. The parties subsequently failed to agree on 
such terms, and after negotiations, the proposed tenant refused to take a 
lease of the hotel on the terms required by the owner. The broker sued for 
his commission. The jury found that the broker was employed to get a ten- 
ant and not merely to procure one who might later agree to become a tenant. 
Judgment for defendants. On exceptions, Held: There was no binding 
lease made. The memorandum did not constitute an enforceable contract 
because of the absence of material terms not yet agreed to. (Woods v. 
Matthews, 224 Mass. 577. 
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CuariTaBLE Trust— Rewicious Society—ConstituTionaL Law — 
Cy-pres. — This case arose from a dispute between two bodies of persons, 
each claiming to be the board of trustees of a fund arising from the sale of 
the land of the Methodist Church on Bromfield street, Boston, given in trust 
in 1806. The trust was for religious purposes, the rules of the church organ- 
ization to be complied with in using the land. The means of appointing suc- 
cessors of the trustees were expressly provided for in the deed of trust. By 
this deed the minister in Boston was to nominate a successor when a former 
trustee had died or given up the religion, and the remaining trustees were to 
vote for his appointment, a majority vote being necessary. The religious 
authorities undertook to nominate and appoint a board of trustees aside from 
the board legally created by the deed of trust. A dispute arose in 1891, 
which was compromised by allowing the Court to name a new board of trus- 
tees, which was accepted by the former trustees and the church authorities. 
Later, a new dispute arose between these trustees and the church authorities, 
which led to this litigation. The land had become unfit for church purposes, 
owing to changes in the city, and the Legislature had passed a special act 
allowing its sale. The sale took place before the last dispute, so the diffi- 
culty was about the proceeds. The trustees appointed by the Court num- 
bered nine, four of whom sided with the church authorities and 90% of the 
parishioners. The other five trustees wished to use the proceeds for other 
purposes, which purposes came within the terms of the deed of trust. The 
Legislature had stated in the special act that the proceeds of the sale should 
be used according to the direction of the church authorities, and the trust 
should then be ended. Held: The Legislature had no power to end the 
trust, and hence the proceeds of the sale remained subject to the same trust 
as the original land. The trust was a valid charitable trust, and title to the 
land was in the trustees appointed by the Court. The church authorities 
could not name the trustees and given them title, but the terms of the trust 
must be complied with in naming successors. The doctrine of cy-pres could 
not be applied because the strict terms of the trust could legally be carried 
out. The fact that another method of carrying out the trust might be more 
advisable is not sufficient to evoke the doctrine of cy-pres. If the trustees 
were uncertain as to their powers, they might file a bill in equity for instruc- 
tions, naming the Attorney General as defendant. The same is true if they 
could not agree inter se. If the trustees did not comply with the terms of 
the trust, the Court might remove them on application of the Attorney 
General on his own initiative, or on petition by the beneficiaries of the trust. 
Four trustees could not ask that five be removed merely because there was a 
difference of opinion as to the proper way to use the trust fund when the 
majority intended to use it in a legal method. (Crawford v. Nies, 224 Mass. 
474.) 


CHARTER Party — ConstrRucTION, PERFORMANCE, AND Breacu. — A 
charter-party chartered a vessel for ‘‘ as many successive voyages” as could 
be made between certain ports, ‘‘ to run to” a certain date ‘‘ or until steamer 
now in process of construction shall be substituted in place of” the vessel 
chartered. A certain number of days’ average were to be allowed for load- 
ing and discharging, and the charterer was to pay a specified demurrage 
‘*for each and every day’s detention beyond said time by default of” the 
charterer. There was also a provision *‘ The dangers of the seas and navi- 
gation of every kind mutually excepted.” The vessel was lost on her seventh 
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voyage, 38 days before the steamer named had been substituted. The owner 
brought an action for demurrage because of detention of the vessel in ports 
by default of the charterer on the six completed voyages beyond the number 
of days specified as average. Defendant contended that there could be no 
recovery because the vessel had not been kept in service continuously 
between the time when she was reported as ready and the time when the 
steamer under construction was substituted. Held: 1, The contract was 
entire and unambiguous, and ‘‘ dangers of the seas ” being excepted, plaintiff 
was excused from performance after the sinking of the vessel and therefore 
could recover demurrage for the detention of the vessel on the six com- 
pleted voyages beyond the time allowed by the charter-party. 2, Plaintiff 
had not objected to the trial judge figuring the average for all six trips 
instead of for each trip as a unit. The latter would have been the normal 
interpretation, because of a provision in the charter-party giving the ship a 
lien for demurrage on the cargo. The question could not be considered on 
appeal because of the absence of an objection by plaintiff. (Coastwise 
Transportation Co. v. N.E. Coal Co., 224 Mass. 248.) 


Cueck — Wuat Constitutes Payment. — Defendants drew three checks, 
which were endorsed by payees to plaintiff. Payment was stopped on the 
checks and plaintiff sued. A third party then gave plaintiff his own check 
as security for payment of defendants’ checks, plaintiff expressly agreeing 
to keep alive the actions already begun against defendants. Plaintiff cashed 
the third party’s check. Plaintiff continued the actions against defendant, 
who pleaded payment by the third party. Judgment for plaintiff. On excep- 
tions, Held: Evidence about the giving of security was inadmissible. 
Exceptions overruled. (Jnternational Trust Co. v. Paige, etc., Co., 224 
Mass. 95.) 


ComMONWEALTH — LiaBILiry FOR Tort— EMPLOYMENT oF ‘‘ NEEDY 
Persons” sy State Forester ON PRIVATE PROPERTY UNDER CONTRACT 
witH OwNER NoT AUTHORIZED BY 1915 Resotves, CC. 21, 23. — Petition 
under R.L., c. 201, against the Commonwealth for damages from negligence 
of men employed by the State forester in cutting wood and clearing brush on 
the private property of A, adjacent to the petitioner’s land, under an agree- 
ment with A to pay the State for the work at so much percord. The petition 
alleged that owing to the negligence of these employees of the Common- 
wealth a fire spread to the petitioner’s land and destroyed his timber. The 
Resolve of 1915, c. 2, directed the State forester ‘*to provide employment 
for needy persons deemed by him to be worthy thereof. . . . The mon- 
eys authorized to be spent under the provisions of this resolve shall be spent 
upon the improvement and protection of forests and in any other public work 
which may in the opinion of the State forester be proper.” On demurrer to 
the petition, Held: ‘‘ Liability is urged on the ground that the work here 
alleged is not of a sovereign or public nature in any proper sense, but is in 
the nature of private business undertaken by the Commonwealth as it might 
be by any private contractor. It is plain, however, that there is no law 
authorizing the State forester to engage in the general business of cutting 
cord wood or clearing brush fur private owners.” Res. 1915, §2, ‘‘ does not 
authorize the prosecution of work upon private lands for the benefit of pri- 
vate owners, but only upon that which may be described rightly as connected 
with ‘ public work.” . . . The general duties of the State forester are 
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set out in St. 1904, c. 409, § 2, in these words (so far as here material): ‘It 
shall be the duty of the State forester to promote the perpetuation, extension, 
and proper management of the forest lands of the Commonwealth, both pub- 
lic and private. He may upon suitable request give to any person owning or 
controlling forest lands aid or advice in the management thereof. . . .’” 
This “‘ confers no authority to go into the business of clearing forest lands 
or cutting wood or timber for individual owners. . . . The statute con- 
templates encouragement of that business in the hands of private owners, 
not the prosecution of it by the State forester on lands privately owned. 

. .« Itis not necessary to consider whether it would be possible for the 
Commonwealth under the Constitution to appropriate money raised by taxa- 
tion for the purpose of entering into such a field of private business.” 
Demurrer sustained. (Burroughs v. Com., 224 Mass. 28.) 


ConstTituTIONAL Law, APPORTIONMENT OF REPRESENTATION — House or 
REPRESENTATIVES — SuFFOLK County APPORTIONMENT COMMISSIONERS — 
Manpamus — ATToRNEY GENERAL. — Article 21 of the Amendments of the 
Constitution provides that a board of special commissioners shall, on a given 
day after the assignment of representatives to each county proceed, as soon 
as may be, to divide the same into representative districts of contiguous 
territory, so as to apportion the representation assigned to each county 
equally, as nearly as may be, according to the relative number of legal voters 
in the several districts of each county. The Suffolk County Apportionment 
commissioners elected under St. 1913, c. 835, § 390, in 1915, to divide that 
county into as nearly equal districts as possible divided it into districts which 
were manifestly and unreasonably unequal. The Attorney General and 
several citizens and voters in the county filed petitions for mandamus to 
compel the commissioners to make a new apportionment on legal lines, the 
one made being clearly unconstitutional and void. Petitions granted. 
Held: Mandamus is the proper remedy in a case of clear unconstitutional 
action either on petition by individuals or by the Attorney General, who 
properly represents the public because of the public interest. St. 1913, 
c. 835, § 502 expressly authorizes mandamus in such a case. Although 
political rights are involved the question is so far judicial as to give the 
courts a right to decide the matter. In issuing mandamus no specific time 
need be fixed for the completion of the work, it being assumed that the 
commissioners would be actuated by a consciousness of serious public 
duty with the obligations thereby entailed. Where there is a clear case of 
unconstitutionality the seriousness of the absence of law on the matter can- 
not prevent a Court from saying that the law is unconstitutional. There was 
a clause in the reservation for the determination of the Court that if respond- 
ents acted in good faith was a material question to the Court’s decision that it 
might draw conclusions on this from the apportionment itself. Held: This 
question is one of fact, which the Supreme Court cannot decide in a proceed- 
ing at law. Hence the good faith of the commissioners in the original 
apportionment must be presumed by the Court. (Attorney General v. 
Apportionment Commissioners, 224 Mass. 598.) 


Contract — Apvances OF Money To Unsuccessrut Inventor — 
AGREEMENT TO Accept Stock AND DivipENDs 1n Payment. — The plain- 
tiff sued for $300 advanced to defendant’s intestate to enable him to complete 
an invention. The money was to be repaid by three hundred shares of a 
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corporation to be formed if the invention was successful, and by $300 in 
dividends on other shares in the same corporation. The defendant’s intes- 
tate worked on the machine until his death, but it proved a failure and the 
corporation was never formed. On exceptions after judgment for plaintiff. 
Held: ‘The contract did not contemplate a reimbursement of the $300, but 
of stock and dividends of a corporation never formed. This was not failure 
of the consideration warranting a recovery of the money, as the defendant’s 
intestate tried to make the project a success. Exceptions sustained and 
judgment entered for defendant under St. 1909, c. 236. (Palmer v. Guillow, 
Adm., 224 Mass. 1.) 


Contract, CONSIDERATION — Execution — RELEase. — A judgment debtor 
paid the sum of $125 upon an execution against him for $800 ‘‘in order to 
have the judgment discharged.” The attorney for the creditor indorsed and 
signed upon the execution an acknowledgement of the receipt of $125 ‘‘in 
full satisfaction,” whereupon the debtor promised orally to pay the balance 
of $675. Later the creditor sued on the judgment. Held: The agreement 
was nudum pactum, there being no consideration either as benefit to the 
promisee or detriment to the promisor. Therefore the case is not like that 
of a negotiable promissory note given by a debtor as payment of an open 
account, for here the promisee is benefited by the note being better than the 
open account. The judgment is not satisfied as of record and hence scire 
facias would not be the proper remedy. Judgment for plaintiff affirmed. 
(Smith v. Johnson, 224 Mass. 50.) 


Contract Construction — Evipence. — A lumberman brought an action 
of contract against-a lumber dealer for a balance alleged to be due undera 
written contract for sawing and piling lumber. The lumber dealer brought 
another action against the lumberman for the repayment of an alleged over- 
payment by the dealer to the lumberman. The contract provided that the 
lumberman should cause each board or plank to be measured and that he 
should mark the number of feet thereon, guarantee this measurement, and 
that it should be measured again by the dealer when put on the cars. There 
was a provision for an adjustment in accordance with the correction of the 
lumberman’s measurements by those of the dealer. The lumberman caused 
measurements to be made and recorded, but the dealer did not, merely 
making a tally of the lumberman’s recorded figures. Held: 1, Such tally 
was not a compliance by the dealer with the requirements of the contract as 
to measurements by him. 2, Evidence of measurements made by purchasers 
of the lumber from him to the effect that the measurements marked thereon 
by the lumberman were too large is inadmissible. 3, As the only measure- 
ments made in accordance with the provisions of the contract were made by 
the lumberman his measurements were conclusive and binding upon the 
parties unless there was a mathematical error made by him in adding them. 
4, Evidence tending to show a palpable mathematical error by the lumber- 
man in adding his measurements is admissible. The result of the dealer’s 
tally is evidence of such a nature. (Sheehan v. Eaton, 224 Mass. 82.) 


Contract, Construction — Watrer Company.—A land owner orally 
contracted with a water company for a supply of water. The president of 
the water company said that ‘‘ the rate would continue the same for the 
present” as it had been for the former owner of the land. Later the com- 
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pany notified the owner of a raise in rates. The owner continued to take 
water, but refused to pay the advanced rates. The company had reserved in 
its bills the right to shut off the water supply if consumers did not pay their 
bills. It threatened to do this and the land owner sought to enjoin it 
Held: The oral contract as to price was only binding as long as the com- 
pany did not change the price. The right to shut off the supply for non- 
payment could be exercised by the company. Bill dismissed. (Scott v. 
Dedham Water Co., 224 Mass. 398.) 


Contract — Evipence — Damages — Etection — Legacy — Mistake 
First APPEARING IN SupREME CourT as GrounD FoR New TRIAL. — 
Plaintiff and his father contracted in 1895 that the father would give his 
whole farm to plaintiff in consideration that plaintiff would remain on the 
farm and manage it for the father’s benefit until the father died. In 190] 
another agreement was made between them that the son was to be paid $9 
per week for one year for services rendered about the farm. In 1913 the 
father died, leaving a will, which gave part of the farm to plaintiff and part 
to other heirs. Other property not mentioned in the 1895 agreement was 
also left to plaintiff. If the 1895 agreement was carried out it would be 
impossible to carry out the provisions of the rest of the will. No mention 
of the agreement was made by plaintiff for several months after the father’s 
death, although plaintiff was active in sustaining the will in a contest before 
the Probate Court. Plaintiff then put in a claim against the estate for 
breach of contract, and sued on it. After verdict for plaintiff, four ques- 
tions arose on exceptions: (1), as to the admissibility of evidence proving 
the genuineness of the signatures of the 1895 agreement, the evidence con- 
sisting of the opinion of a neighbor of the deceased who was not particularly 
well acquainted with the handwriting; (2), as to whether the trial judge 
should not have instructed the jury as a matter of law that the 1901 agreement 
abrogated the 1895 agreement; (3), as to whether plaintiff had performed 
his part of the contract when his father remained to a large extent in actual 
contro! of the farm; (4), as to the proper measure of damages, the trial 
judge having ruled that these amounted to the difference in value between 
the land promised in the 1895 contract and that actually given in the will. 
Before the Supreme Court for the first time the further question was raised 
as to plaintiff’s right to claim under the will and also on the 1895 contract. 
Held: 1, Although the evidence about handwriting was not strictly admis- 
sible because the witness had no special knowledge of the handwriting, a 
new trial is to be denied because defendant was not injured particularly by 
the evidence, as the trial judge warned the jury as to itsvalue. 2, Although 
the failure to set up the 1895 agreement until some time after the father’s 
death is persuasive to show an abrogation of it by the 1901 agreement, this 
in itself is not conclusive, particularly when a good explanation is given 
(loss of agreement). The question was properly left to the jury. 3, As 
plaintiff was ready at all times to assume complete control of the farm and 
actually did whatever requested by the father, he had fulfilled his part of the 
contract. 4, It would be improper to estimate the damages as the difference 
between the value of the property covered by the contract and that left by 
the will, because in the absence of a statement in a will a legacy is assumed 
as a benefaction and not as payment of an outstanding debt, which must be 
paid before the legacies are distributed. The trial court’s ruling was proper. 
5, The inconsistency between the will and the agreement might have beena 
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good defence if raised properly before the trial court, but it was not men- 
tioned in the answer, at the trial, or in the requests or exceptions. ‘ It is 
not necessary now to decide whether, in cases where it appears to be neces- 
sary to prevent a miscarriage of justice, a decisive or pertinent point not 
theretofore raised may be acted on by this Court in order to accomplish a 
right result in accordance with the law. . . . This is not a case for the 
application of such a principle. There have been two trials before a jury. 
Whether the failure hitherto to suggest the doctrine of election was due to 
mistake, oversight, strategy of trial, a feeling that it was inconsistent with 
the theory of forgery of the 1895 instrument on which the defence at those 
trials chiefly was conducted, or to other causes, does not appear on this 
record. Whether the defendants, under all the circumstances, ought to be 
allowed now to plead that matter and to have another chance to try the case 
on this new ground, depends upon factors which cannot be determined on 
these exceptions. That is a question to be decided by the Superior Court 
where the trial occurred rather than by this Court. The defendants, before 
the entry of final judgment in the Superior Court, have a right to move 
there for a new trial on the ground ‘that, by mistake of parties or counsel, 

a question of fact which is essential to the determination of the 
rights of the parties has not been tried.”” (Noyes v. Noyes, 224 Mass. 125.) 


Contract — Omission oF Premium Amount IN A Surety Bonp. — 
Action of contract to recover premiums due on surety bond. Held: The 
fact that amount of the premium to be paid was left blank, cannot be taken 
to mean that the premium was nothing. The words * Premium, $5.00” in 
the margin of the application part of the agreement may be interpreted as 
defining the amount of the annual premium, particularly when there was 


oral evidence of this understanding. (Pacific Surety Co. v. Toye, 224 Mass. 
98.) 


Contract, Rescission — WARRANTY — MEANING OF WORD ‘ OFFER” IN 
Unirorm Sates Act. — The buyer of an automobile for the price of $3,000 
paid for it with another automobile agreed to be worth $2,000, $500 in cash 
and $500 in notes. The seller gave an oral warranty that the $3,000 car was 
in perfect running order when it was not. The buyer, after repeated trials 
of the car and repeated unsuccessful attempts of the seller to put it in order, 
wrote to the seller, ‘* This is a formal notice to you that I shall not accept the 
Chadwick car, which is, as you know, now at (a named place). It has never 
once been in anything like proper condition. I am done with it absolutely, 
and I would not have it at any price.” The buyer did not offer to return or 
tender the car to the seller and demand the return of the consideration until 
34 days after his letter. He then sued for the purchase price. Held: The 
buyer by failure to return the car or to offer to return it within a reasonable 
time after knowledge that the warranty was broken lost his right to rescind 
the sale. The word “ offer” used in St. 1908, c. 237, § 69, cls. 3, 4, in rela- 
tion to an offer to return goods, is synonymous with the word ‘‘ tender.” 
(Skillings v. Collins, 224 Mass. 275.) 


Contract —Se.ier’s TitLe Proviso 1x Sate or Lanp. —In a contract 
involving the sale of realty, the seller agreed to convey ‘‘a good title free 
from all incumbrances,” and the contract also contained the provision that 
“If the seller shall be unable to give title or make conveyance as above 
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stipulated, any payments made under this agreement shall be refunded, and 
all other obligations of either party hereunto shall cease, but the acceptance 
of a deed and possession by the buyer shall be deemed to be a full perform- 
ance and discharge hereof.” The seller conveyed by quit-claim deed, which 
the buyer accepted, but later discovered that by statute the town had drain- 
age interests in a brook running through the land. He filed a bill in equity, 
either for reformation of his deed to cover this incumbrance, or for specific 
performance of the contract to give clear title. Held: Defendant never 
agreed to convey a clear title if it should be found that there was a perma- 
nent incumbrance, the sole remedy being by rescission, as provided. Even 
though plaintiff could not be put in statu quo because of building, the defend- 
ant should not suffer. ‘* We do not find it necessary to determine whether 
the existence of this natural watercourse ” and the town’s alleged interest in 
it constitute an ‘‘incumbrance” within the meaning of the contract. Bill 
dismissed. (Lewenberg v. Johnson, 224 Mass. 297.) 


CorPporRaTION, ForEIGN—SERVICE oF Process— PLEA TO JURISDIC- 
TION — ConsTiITUTIONAL Law — [INTERSTATE ComMERCE. — In a suit against 
a Kansas corporation, service was made on aresident of Massachusetts, who 
was New England passenger agent of the railroad company, whose road did 
not touch Massachusetts. ‘The railroad advertised him as its agent, he gave 
information to other persons about the railroad’s business, used its telegraph 
frank, received money for orders for tickets on its line, sold tickets valid 
without further countersigning, constantly sought to enlarge its business in 
New England, ete. Held: Sucha person is an agent, on whom process 
can be served under St. 1913, c. 257. This act is not unconstitutional as 
applying to foreign corporations engaged wholly in interstate commerce. 
The constitutionality of the statute in so far as it undertook to define what 
engaging in business was did not have to be considered because defendant 
was actually so engaging in Massachusetts. It is within the discretion of the 
trial judge to allow new evidence after a hearing is closed. His decision will 
not be revised. A foreign corporation does not waive its plea to the juris- 
diction by arguing on the merits at the request of the trial judge after it has 
insisted on the lack of jurisdiction. Order overruling defendant’s plea to the 
jurisdiction on the ground of lack of service affirmed. (Reynolds v. M. K. 
§ T. Ry. Co., 224 Mass. 379.) 


Corporation —Ricuts oF Munority StTocKHoOL_perRs, OFFICERS, AND 
AGENTS — WAIVER — ELEecTion — Worps “ VALUE OF THE Stock ” — Equity 
Practice. — The majority stockholders of a corporation, who were also 
directors and general officers, voted themselves enormous salaries as officers, 
reduced the book value of the assets, and tried to force plaintiff, the sole 
minority stockholder (holding 23% of the stock), to sell his stock. When 
plaintiff refused to sell, the majority voted that the corporation should sell 
all its property to themselves as trustees for a new association, to be formed 
later. The price to be obtained by the sale was much below a fair value of 
the property. Plaintiff voted against the sale, and filed his demand for pay- 
ment of his stock in cash by virtue of St. 1903, c. 437, § 44. Plaintiff was 
unable to get information as to the true value of his stock during the negotia- 
tions for its sale to the corporation. The corporation had refused to exercise 
its rights against the majority stockholders to recover what they had appro- 
priated. Plaintiff filed a bill for a restoration to the corporation of the prop- 
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erty improperly taken by defendants, for an account of the private profits 
they had received, that the full value of the corporation's assets be deter- 
mined, and that defendants be ordered to pay plaintiff for his share of stock. 
The trial judge sustained defendant’s demurrer on the ground of multifarious- 
ness, plaintiff seeking two separate rights, one as a stockholder to enforce the 
corporation’s rights, and the other as a creditor of the corporation to enforce 
his statutory right. Plaintiff appealed, but before hearing, he so amended 
his bill as to avoid the multifariousness. Plaintiff had not learned of the 
confusion in the corporation’s books until after the arbitrators provided for 
in the 1903 statute had been named, but there had been no arbitration hear- 
ings. Held: 1, Plaintiff has not waived his rights by seeking arbitration so 
long as the arbitration has not been carried out. The naming of arbitrators 
without more does not take away his rights. Plaintiff may file a bill as a 
stockholder to enforce the rights of the corporation against the majority 
stockholders, and also may enforce his rights under the statute. Until 
he has accepted payment for his stock under the statute, he remains a 
stockholder, and is entitled to a stockholder’s bill to make the majority return 
what they wrongfully took. 2, The scope of a bill in equity is to be deter- 
mined by its allegations and not by its special prayers for relief. 3, If plain- 
tiff in a suit in equity appeals from an interlocutory decree sustaining a 
demurrer to the bill on the ground of multifariousness, and afterwards by 
leave of Court amends the bill so that the objection of multifariousness is 
removed, he waives his right of appeal. 4, If defendant files an affirmative 
plea to a bill in equity and plaintiff files no replication thereto, the facts well 
alleged in the plea are admitted by plaintiff, and the sole question on the plea 
is whether as a matter of law upon the facts therein well alleged in the bill 
and not denied in the plea, the suit can be maintained. 5, The words, ‘‘ value 


of the stock,” in the 1903 statute, mean the intrinsie value (not market value), 
which cannot be determined until all the assets and liabilities are determined. 
(Cole v. Wells, 224 Mass. 504.) 


Corporations — CHANGE OF NaTuRE OF Business — Ricuts or Stock- 
HOLDER — Equity JurispicTion, TO ENFoRCE APPOINTMENT OF STATUTORY 
APPRAISER — LacnEs — Manpamus— Estorpret. —A corporation in 1864 
was created to engage in the quarrying of stone. In 1914 it voted to 
enlarge the scope of its business to include the making of contracts for mak- 
ing breakwaters, etc., and to buy ships to carry stone. Plaintiff, a stock- 
holder, alone voted against this increase in the scope of the business. In 
due time she named an arbitrator to determine the value of her stock, rely- 
ing on St. 1903, c. 437, § 44. This statute requires a corporation in sucha 
case to purchase stock at a price fixed by three arbitrators, one named by the 
stockholder, one by the corporation, and the two to select a third. The 
corporation refused to name an arbitrator, and plaintiff brought a bill in 
equity and a mandamus petition to require such an appointment. The corpo- 
ration prior to the vote had been carrying on the same kind of business as 
proposed in the enlarged powers, such prior action being ultra vires. Plain- 
tiff had received dividends prior to the vote and had not objected to the busi- 
ness, it being doubtful how far she had actual knowledge even though the 
corporation’s annual reports showed such transactions. Held: ‘The bill in 
equity, and not the mandamus, is the proper remedy to compel the appoint- 
ment of an appraiser. Plaintiff was entitled to the benefit of the statute. 
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She was not estopped by the prior receipt of dividends. Neither did the 
receipt of dividends during the pendency of the equity suit bar her rights, 
owing to her advanced age and physical condition. (Teele v. Rockport Granite 
Co., 224 Mass. 20.) 


Courts — Pouicr, District, anp MunicipaL — AUTHORITY OF ASSISTANT 
Cierk. — Defendant was prosecuted in a District Court for violation of a 
regulation of a city board of health. The only question was whether an 
assistant clerk of a District Court had authority to receive a complaint 
addressed to the Court (not in session) and to administer the oath thereon to 
complainant. Held: Under R.L., c. 160, §§ 11, 36, the clerk holds an office 
created by law, and under R.L., c. 161, § 5, he has the necessary authority. 
(Commonwealth v. Svarras, 224 Mass. 596.) 


CriminaL Law — ABortion — Evipence, Dyinc Decriarations, TEsTI- 
MONY OF AccoMPLICE —Conpuct oF TriaL, New Tria, Exceptions. — 
Defendant was indicted under R.L., c. 212, § 15, for using unlawful means 
with intent to procure a miscarriage, from which death resulted. His defence 
was that he was not the man causing the death. The woman operated upon 
held up her right hand, supported by one of her physicians, told the whole 
story of the abortion, and concluded by the words ‘‘I say this realizing I am 
about to die and this is true, so help me God.” Held: 1, This is admissible 
evidence under R.L., c. 175, § 65, as being a dying declaration in an abortion 
case. The fact that it also takes the form of a statement under oath does 
not make it inadmissible. 2, Contradictory statements in a dying declara- 
tion as to the name of the person responsible for her pregnancy affect the 
weight only and not the competency or admissibility of the declaration as 
evidence. 3, The deceased victim in her dying statement told the name of 
the man attempting the abortion, the location of his office, the name of the 
nurse who treated her, and that the same man came to treat her at the house 
of the nurse after the first operation. There was evidence that the defend- 
ant had the same name as that used in the dying declaration and that there 
was no other person in the city of a similar name. Defendant’s office was in 
the same place as that stated by the deceased. Held: There was sufficient 
evidence to sustain a verdict of guilty. 4, ‘he nurse testified that a doctor 
having offices in the locality of defendant’s office called twice while deceased 
was staying in her house, but she said that she did not know that this doctor 
called to treat the deceased. She said on further questioning by the State 
that defendant was not the doctor who called. Held: Such evidence is 
admissible on direct examination by the State even though the latter part of it 
tends to materially weaken the former. 5, Under R.L.. c. 175, § 24, the State 
may impeach the credit of its own witness (the nurse) by evidence of contra- 
dictory statements made by her to various police «fficers immediately after the 
death of deceased if the circumstances of such statements have been first 
mentioned so as to identify them and the witness given an opportunity to 
explain them. 6, A police officer testified that he saw the nurse and defend- 
ant together near defendant’s office four days after the abortion and two 
days before the death while deceased was still at the nurse’s house. Held: 
Such evidence is admissible. 7, Under the circumstances of the case the 
trial judge did not abuse his discretion in allowing the State to ask leading 
questions of the nurse and to cross-examine her. 8, ‘The jury was instructed 
to disregard all the nurse’s testimony unless it was satisfied beyond a rea- 
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sonable doubt as to defendant’s identity with the man who called at the 
nurse’s house while deceased was there. Held: A motion to have the 
nurse’s entire testimony stricken out was properly denied. 9, A woman 
whose death has been caused by a criminal operation to procure a miscar- 
riage is not an accomplice to the crime, although she voluntarily went to the 
person who performed the operation and paid him for doing it. At the trial 
of an indictment for the crime under R.L., c. 212, § 15, defendant may be 
convicted upon evidence contained in a dying declaration of the woman 
introduced under R.L., c. 175, § 65, without the introduction of evidence in 
corroboration of her statements. 10, The prosecuting attorney in his open- 
ing statement said he anticipated ‘‘ difficulty in getting the truth from this 
woman (the nurse)” and in his closing argument referred to her as ‘‘ an 
abortionist nurse.” Nevertheless he put this woman on the stand as a witness 
for the State. Held: Itis wholly within the discretion of the trial judge 
whether to grant a new trial after a verdict of guilty upon motion on the 
ground of the admission of such testimony under the circumstances. A 
denial of the motion cannot be reversed on exceptions. (Commonwealth v. 
Turner, 224 Mass. 229.) 


CriminaL Practice — Larceny — Evipenceé—Criminat PiEeapine. — 
Two indictments — one charging the defendant with forging a promissory 
note; the other charging that he did steal money, $925, one piece of paper 
of value belonging to H. S. The defendant consented to trial of both at 
one trial. Evidence showed he got $925 from H. S. by representing that the 
other signers to the note were O.K. The defendant admitted all the writing 
and signatures on the note were in his own handwriting, but claimed he had 
authority to sign their names. He was found guilty on both indictments. 
Sentence was imposed only as to the larceny indictment. Held: 1, Ques- 
tions of law as to forgery charge were not before the Court because the terms 
of R.L., ce. 220, § 3 (which requires a sentence or conviction), and of c. 219, 
§ 34 (which provides for a report by the trial judge), had not been complied 
with. The evidence as to false pretences would support a charge of larceny 
by R.L., c. 208, St. 1910, c. 378, § 2 —so trial judge rightly refused to direct 
a verdict of not guilty on this indictment. 2, One of the purported signers to 
the note was competent to testify that the signature looked like his writing. 
As the defendant claimed that he was authorized to use the names appearing 
on notes, evidence that he sought to imitate their handwriting was relevant 
to show intent to defraud in the larceny case. 3, An indictment charging 
defendant ‘‘ did steal money” is sufficient indictment for larceny by false 
pretenses under R.L., c. 218, §§ 38, 67. (Commonwealth v. Carver, 224 
Mass. 42.) 


Criminat Practice AND PLEADING — Writ oF Error —Ciam Statute. — 
R.L., c. 91, § 113, makes it a crime to dig clams except in certain places. 
The punishment varies according to the number of convictions for violating 
the statute. Defendant had previously been convicted for violating the stat- 
ute, but the indictment in this case did not mention such previous conviction. 
Defendant was convicted in this case and punished as for a second offense. 
After paying the full fine he brought a writ of error. Held: The sentence 
by the lower Court was improper, as the indictment should have contained a 
statement of former convictions. The provision of R.L., c. 193, § 12, that 
if a final judgment upon a criminal complaint is reversed by reason of error 
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in the sentence ‘‘ such judgment shall be rendered . . . as the Court 
below should have rendered, or it may be remanded for that purpose to said 
Court” does not deprive the Supreme Court of its power when such error is 
disclosed and it is apparent that defendant has suffered enough for the crime 
to reverse the judgment and discharge the prisoner. This is true even though 
no technical conviction of record results. In petty crimes nothing is gained 
by such record when the prisoner has been punished severely. The statute 
allows the prisoner to recover his costs against the county prosecuting such a 
case. (Walsh v. Commonwealth, 224 Mass. 39.) 


DepicaTion — AccePpTance Necessary — Deep — DELIvery. — A ceme- 
tery corporation voted to deed all its property toa town. Before acceptance 
by the town a second meeting of the corporation was held at which it was 
voted that a certain plot of ground in the cemetery should be set apart fora 
soldiers’ monument, and a fund was given to trustees to control until it 
reached a given amount, and then this money was to build the monument. 
These trustees never knew about the vote to set aside the land. The land 
was marked out by stakes after the vote, but the corporation gave no outside 
person notice about the vote. Later the town accepted the land and a deed 
was given which did not mention the vote. Forty years later the monument 
trust fund had reached the required amount and the trustees proposed to 
erect the monument. The town objected to using the cemetery land, and 
sought relief in equity. eld: The mere vote and staking of the land did 
not create a dedication to public uses because there had been no acceptance 
by the public. Acceptance is essential to dedication. The deed was pre- 
sumed to have been delivered on the date of its acknowledgement in the 
absence of other evidence of the time of delivery where it was not acknowl- 
edged until five months after it was prepared and not recorded until eleven 
months after its acknowledgement. (Mighill v. Rowley, 224 Mass. 586.) 


Divorce — ATTEMPT BY WiFeE TO RepupiaTE Co.iustvE Divorce — 
HEARING OF PROBATE APPEAL. — A woman by collusion with her husband 
appeared in a suit for divorce brought by him in North Dakota, where neither 
spouse had a domicile. She allowed a decree for divorce to be obtained 
against her there for a cause recognized as a valid cause for divorce in 
Massachusetts. The cause did not arise in Massachusetts. She accepted a 
payment of money in full for all payments of alimony, and thereupon her 
former husband married another woman. Thereafter the former wife brought 
suit for divorce in Nebraska, in which State the first decree collusively obtained 
was declared to be valid, and thereupon she married another man. Upon the 
death of her former husband she claimed the rights of a widow in his estate, 
alleging the divorce void because of the lack of jurisdiction of the Court 
granting it. Held: 1, The woman cannot repudiate the jurisdiction of 
North Dakota, especially when the attempt would involve the receiving of 
considerable sums of money without consideration, the confession of bigamy, 
and the unsettlement of other domestic relations presumably entered into in 
innocent reliance upon the jurisdiction of such Court. R.L., c. 152, § 35, 
does not render such a divorce void. Although not a case of strict estoppel, 
there is an analogy. Quaere; as to the rights of third parties to attack the 
jurisdiction. 2, A reference of a probate appeal to an “‘ auditor” ‘‘ to hear 
the parties and their evidence, to find the facts, and report the same to the 
Court” will be treated as a reference to a master. (Chapman v. Chapman, 
224 Mass. 427.) 
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Easement BY Prescription. — Held: The acquisition of a right of way 
by continuous use for more than 20 years is not impaired by a temporary 
obstruction of the way during that period by barrels and planks placed there 
by a stranger without authority from or ratification by the owner of the land 
over which the right of way is acquired. (Dorntee v. Lyons, 224 Mass. 256.) 


Eminent Domarn — Revocation — Farture To Extincuish Easement. 
— Bill to enjoin the defendant from crossing the plaintiff's railroad tracks. 
Defendant had a private way called ‘‘ Everett Street” crossing the tracks at 
right angles up to the time the railroad was relocated. When the new loca- 
tion was filed it showed the side lines of the railroad location in red as extend- 
ing across Everett Street, and the side lines of Everett Street as extending 
across the railroad location. The description said: ‘‘ This location covers 
and includes all the land lying between the lines tinted red on said map.” 
Held: The instrument filed did not extinguish the defendant’s easement. 
The land within the side lines of the railroad and the side lines of Everett 
Street is subject to both easements. (N.Y. C. R.R. v. Swenson, 224 Mass. 
88.) 


Eminent Domain — Vatipity or Taxinc — Description. —In a taking 
by eminent domain, the description: ‘*‘ The right to flow to an elevation not 
exceeding twenty feet above mean low water in the Merrimac River such of 
the land *’ described ‘* as will be flowed as a result of the maintenance of a 
dam ” duly described, is a sufficient description to the owner of the amount 
of land intended. The description does not have to be such that a surveyor 
could stake out the land taken. (Lunt v. Newburyport, 224 Mass. 48.) 


EquiITABLE ATTACHMENT — Executrory Contract. — Defendant P was a 
foreign corporation having no usual place of business in this State. Defendant 
A, resident in Massachusetts, had a contract with P whereby A was to pay P 
some money if P delivered some goods to A. Plaintiff, creditor of P, filed a 
bill against P and A, to reach and apply any property of Pin A’s hands, relying 
on R.L., ec. 159, § 3, cl. 7. P filed a special appearance, denying Court’s 
jurisdiction. Bill dismissed against both defendants. Held: Equitable 
execution requires the garnishee to have property of the debtor already in ex- 
istence when the bill is filed. Property to come into existence by the ful- 
filment of an existing executory contract does not fall within the statute. 
‘* Equity will not compel performance of an executory contract for the benefit 
of a creditor of one of the parties.” Neither will it allow a creditor to per- 
form a contract of the debtor with a third party to reach money thus to be- 
come due by the third party to the debtor. No claim for unliquidated dam- 
ages for breach of an executory contract has been reached by equitable ex- 
ecution. (Hopedale Mfg. Co. v. Clinton, etc., Mills, 224 Mass. 193.) 


EquiraBLe Ligen— Vavipity OF ASSIGNMENT OF CLamm AGainsT UNITED 
States on a Contract. — Without any intention of giving a preference, X 
assigned ‘‘ money to be received” on a contract with the United States to 
plaintiff as security for a loan made by plaintiff to X. By the terms of the 
contract between X and the United States, any assignment of the contract 
would avoid it as far as the United States was concerned. U.S. Rev. Sts., 
§ 3477, declare that all assignments of any claim upon the United States 
shall be absolutely void. X became bankrupt, and its assets were sold in 
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bulk, the purchaser taking subject to all liens. The trustee in bankruptcy 
and the purchaser intended to deal with all the property, but a formal assign- 
ment of the U.S. contract was intentionally omitted, owing to plaintiff's 
claim to it. The U.S. consented to fulfilment of the contract by the pur. 
chaser, and paid him. Plaintiff filed a bill to establish his lien against the 


money paid to the purchaser. Held: An equitable lien as between the par- 
ties existed. U.S. Rev. Sts., § 3477, does not avoid the lien as between the 


parties. The same is true as to the clause in the contract prohibiting an 
‘4 
\ 


assignment. (Jennings v. Whitney, 224 Mass. 138.) 

Equity JURISDICTION — RaTIFICATION OF AcTs OF TRUSTEE — BILL FoR 
Instructions. — After Salem fire two committees were organized,one for col- 
lection of voluntary subscriptions and one for distribution of same. Plain- 
tiff, distributing committee, invested part of the money in land, which it later 
conveyed to fire sufferers at a minumum price. Later it filed a bill to have 
the Court adjudge that the trust had been properly performed and that good 
title had been conveyed to transferees. All transferees were not parties de- 
fendant tothe bill. Meld: A trustee cannot maintain a bill in equity for 
instructions upon a question relating to past administration of his trust. All 
the transferees of the realty must be parties defendant for the Court to have 
jurisdiction. The Court on its own motion will determine whether it has 
jurisdiction. Consent by parties will not confer jurisdiction. (Hill v. 
Moors, 224 Mass. 163.) 


Equity JurispicTION— RETENTION OF Suir ror Damaces Onty. —A 
bill in equity by the purchaser of all the shares of the capital stock ofa cor- 
poration operating a theatre alleged that the sale was induced by fraud of the 
seller in various respects, and sought a rescission of the sale, repayment of 
the purchase price, an injunction restraining negotiation of notes given for 
part of the price and their cancellation, and the assessment of damages. 
Defendant opposed rescission when the suit was brought. During ten 
months, while the suit was pending, plaintiff carried on the business of the 
corporation and made the enterprise successful. The judge who heard the 
suit found that the sale was induced by fraud of defendant, and at the request 
of plaintiff, who elected to waive the prayers of the bill relating to rescission, 
retained the suit for the awarding of damages only, and found for plain- 
tiff for $1,000. Held: ‘The Court, having jurisdiction in equity when the 
suit was brought, the judge in his discretion might retain it solely for the 
assessment of damages, and his discretion was not exercised improperly. 
(Rosen v. Mayer, 224 Mass. 494.) 


Equity JURISDICTION TO CompEL TRANSFER OF SHARES TO PLEDGEE— 
Deposit DIsTINGUISHED FROM EQuITABLE TRANSFER — UNIFORM STOCK 
TransFeER Act, § 9.— The owner of shares in a foreign corporation depos- 
ited the certificate for shares with a stockbroker as additional margin to 
secure his account, signing his name on the back of the certificate below cer- 
tain extracts from the articles of association of the corporation, but signing 
no power of attorney, and failing to comply with the requirements of the for- 
eign law in regard to transfers of shares, expressing at the time of the deposit 
a willingness to sign a proper transfer when requested by the broker to doso. 
The broker pledged this certificate toa trust company to secure a loan to him, 
and thereafter the broker became bankrupt, and the trust company demanded 
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from the original pledgor a transfer of the shares to it. The stock transac- 
tions had come to an end, and the pledgor owed nothing to the stockbroker 
on account of margin, and refused to make thetransfer. He demanded from 
the trust company a surrender of the certificate. Held: 1, A bill in equity 
by the trust company to compel a transfer will be dismissed, while the cross- 
bill by the pledgor for a surrender of the certificate will be granted. 2, 
Although the provision of the Uniform Stock Transfer Act of St. 1910, c. 
171, § 9, relating to the delivery without indorsement of certificates does not 
apply to a transfer of shares in a foreign corporation, yet § 9 states the 
general rule of equity, which says that the transferee has a right in equity to 
an indorsement if the parties have not agreed otherwise, but such equitable 
transfer only takes effect from the time when the indorsement is made. 
(Boston Safe Deposit Co. v. Adams, 224 Mass. 442.) 


Equity JurispicTION TO Enrorce CoLLecTIon OF NEGOTIABLE INsTRU- 
MENT — EquitaBLe REPLEvVIN. —A corporation issued some negotiable bonds 
secured by a mortgage on certain patent rights. Later, it assigned these 
patents to its principal stockholder, who guaranteed the corporation harmless 
from actions connected with the mortgage, and to pay a royalty for the use of 
the patents. The stockholder by fraud got possession of several of the bonds 
owned by plaintiff. The corporation defaulted on the interest on the bonds, 
which made the mortgage fall due. The corporation was insolvent. Plain- 
tiff filed a bill in equity against the corporation and the stockholder to obtain 
payment of his bonds, claiming that a mere judgment against the corporation 
would be worthless. //eld: A suit to collect a negotiable instrument can 
be maintained only by its holder. It cannot be maintained by one merely 
entitled to acquire the instrument. An amendment of plaintiff’s bill into a 
bill for equitable replevin would not help matters, for it is not an incident to 
such a bill to compel payment of the bonds. Where plaintiff has mistaken 
his remedy, the bill should be dismissed without prejudice, even though an 
absolute dismissal will not bar the proper action. Bill dismissed without 
prejudice. (Lloyd v. Imperial, etc., Co., 224 Mass. 574.) 


Equity PLEADING AND Practice, MastEer’s Report — ATTORNEY-AT-LAwW. 
—A suit to reach and apply in equity, involving attorney’s fees, was referred 
to a master ‘‘ to find the facts and to report the same to the Court.” Held: 
The duty of the master is performed by a statement of his conclusions, with 
such narration of the facts as may be necessary to enable the Court to com- 
prehend the steps by which his conclusions have been reached, and to decide 
whether they are correct in law. Under such arule the master is required 
to report evidence only so far as is necessary to present intelligibly and fairly 
any question of law raised before him at the hearing. He is not required to 
report all the evidence, even by a request to rule that one of the parties is not 
entitled to prevail on all the evidence. When requests for rulings or excep- 
tions raise questions whether certain findings are supported by the evidence 
after the master has submitted his draft report, the master is not required to 
report substantia! parts of the evidence. The intention and effect of the rule 
to the master quoted above is to leave to his final determination the decision 
of all matters of fact. A motion to recommit the report of a master for fur- 
ther findings, and the report of parts of the evidence, is addressed to the 
discretion of the trial judge. Ordinarily, such a motion is not granted in the 
absence of some special reason. It is difficult to conceive of any matter 





156 


more purely a question of fact than the fair value of the services of an attor- 
ney-at-law. (Smith v. Lloyd, 224 Mass. 173 ) 


Evipence. — The defendant showed a receipted bill of payment in defence 
to the plaintiff's action for goods sold. The plaintiff disputed the validity of 
the receipt stamped on the bill. The assistant cashier of the plaintiff testified 
that she could not identify a pencil mark on the bill as having been made by 


her to indicate that the acknowledgment of payment was cancelled as having 
been stamped on by mistake. Held: That it is not competent to show that 
on other occasions she had made similar marks, as that does not show she 
made this mark. The burden is on the party excepting to the exclusion of a 
question to show that the answer was competent according to what the judge 
understood the question to be. (Crane Company v. Pension, 224 Mass. 135.) 


EvipENCcE, CERTIFICATES OF ACTING COMPTROLLER OF CURRENCY, JUDI- 
ciaL Notice — Nationa Bank, LiaBitity oF SHAREHOLDER — RECEIVER — 
JurispicTion. — The receiver of a national bank sued a shareholder for the 
amount of an assessment made by the comptroller of the currency. At the 
end of twenty years after the bank was originally chartered the charter had 
been extended, but defendant shareholder did not assent to the renewal nor 
did he transfer his shares after the renewal. He continued to receive divi- 
dends as they were declared. Held: 1, From the acceptance of dividends, 
etc., a finding was warranted that defendant’s name appeared upon the bank’s 
books as a shareholder with his consent. An assessment made by the comp- 
troller upon the shareholders binds them even if levied without notice to 
them. The receiver may sue in his own name when ordered by the comp- 
troller to take ‘‘ all necessary proceedings.” 2, The State courts have juris- 
diction of such an action even though the insolvent bank was located in 
another State, the shareholder’s liability being contractual and not statutory. 
8, At the trial the question arose whether certified copies of certificates on 
file with the comptroller which showed incorporation, renewal of incorpora- 
tion, and insolvency (including therein the appointment of a receiver, an 
assessment against defendant, and an order to sue defendant for the assess- 
ment if necessary), the copies being signed and sealed by the acting comp- 
troller of the currency were admissible in evidence. Held: Such certifi- 
cates were admissible by virtue of U.S. Rev. Sts., §§ 178, 327, and 884. 
Defendant shareholder cannot inquire into the legality of plaintiff’s appoint- 
ment nor question the validity of the bank’s incorporation, the latter being a 
collateral attack on incorporation. The Court will take judicial notice that 
a person, who signed as ‘‘ acting comptroller” a certificate bearing the seal 
of the comptroller and asserting the truth of copies of originals on file in 
that office, held the office and will assume that at the date of his certificate 
he was authorized to exercise the powers and discharge the duties of the 
comptroller and was therefore at the time acting comptroller. ( Weitzel v. 
Brown, 224 Mass. 190.) 


FRATERNAL BENEFICIARY ASSOCIATION Worps ‘‘Secepe,” “ Dis- 
BAND.” — A suit in equity was brought by the proper officer of a national 
fraternal beneficiary association against former officers of a subordinate 
lodge for the possession of certain property formerly of that lodge. Plain- 
tiff contended that he was entitled to the property by reason of a by-law of 
the association and of the lodge which provided that, upon a lodge disband- 





ing, such property should be turned over to him as such officer for specified 
purposes. Upon facts found by a master it appeared that the lodge by 
unanimous vote of its members had seceded from the national organization. 
There was no provision in the by-laws about secession. eld: Secession is 
not disbanding. The provision as to disbanding therefore did not apply. A 
national association formed ‘‘to create and have control over” State and 
local organizations ‘‘ and to provide for and comfort the sick and distressed 
members of the order” is a fraternal beneficiary association and not a chari- 
table organization. Bill dismissed. (McCarty v. Cavanaugh, 224 Mass. 
521.) 


Fravup as Against Crepitrors. — A deed was made by a married woman 
to her sister conveying certain real estate, which practically was all the prop- 
erty owned by the grantor. At the time the deed was made the grantor owed 
to a certain creditor about $1,500 for services rendered. The consideration 
for the deed was that the grantor and her husband should be supported as 
long as either of them lived with the grantee. There was no actual intent to 
defraud creditors, but the grantee as well as the grantor knew that the con- 
veyance of the land would make the grantor insolvent. The grantor died, 
and the creditor mentioned above procured his own appointment as adminis- 
trator d. b. n. As such administrator he brought suit in equity against the 
grantee to obtain satisfaction of his individual claim out of the real estate 
conveyed by the intestate to defendant. Held: Altnough the agreement of 
defendant to support the grantor and her husband was a valuable considera- 
tion and the deed was good between the parties, the conveyance was fraudu- 
lent in law as against creditors, who might avoid it. Defendant, after the 
conveyance, received from the net income produced by the land a sum of 


money sufficient to repay her for all expenses incurred in the support of the 
grantor and her husband. Hence the Court did not have to decide whether 
there should be reimbursement to defendant for expenses before paying 
plaintiff. Decree that defendant must individually pay plaintiff's claim in 
60 days or allow the land to be sold, any surplus going to defendant. The 
conveyance was valid between the parties and the balance should not go to 
the grantor’s estate. (Rolfe v. Clark, 224 Mass. 407.) 


Garace, License — Equity Jurispiction, To Enxgoin Private Nui- 
sancE — Notice Tro Tenants in Common — Boston StrREET Commission-— 
ERS. — Held Under St. 1913, c. 577, as amended by St. 1914, c. 119, regu- 
lating the erection and maintenance of garages in Boston, which requires 
that a petition to the board of street commissioners for a permit to erect and 
maintain a garage shall ‘* contain the name and addresses of every owner of 
record of each parcel of land abutting thereon,” and that before the license 
is granted notice shall be given by registered mail ‘‘to every owner of rec- 
ord of each parcel of land abutting on the parcel” of land on which the 
building is sought to be erected, such a notice must be mailed to each one of 
a number of tenants in common owning an abutting parcel of land. The 
giving of such notice is a prerequisite to the jurisdiction of the board of 
street commissioners of Boston to grant a permit to erect and maintain a 
garage in that city so far as the rights of those entitled to notice are affected. 
2, A suit in equity may be maintained to enjoin the erection and maintenance 
of such a garage without lawful authority upon showing special damage 
suffered by plaintiff by reason of noise, confusion, noisome odors, and stor- 
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ing of large quantities of inflammable and explosive material, although by 
the acts complained of a public nuisance also is created. ( Wright v. Lyons, 
224 Mass. 167.) 


Girt — AccEPTANCE — CREATION OF TRustT. — An aunt in this country of 
a girl seven years old then living in Ireland deposited in a savings bank in 
her own name as trustee for the girl $200 that belonged to the girl as the 
only next of kin of her deceased mother, and afterwards deposited in this 
account $350, to which was added the accumulated interest. Later, when 
the girl came to this country, the aunt showed her the bank book and told her 
that the money that her mother had left was to be put in the bank in trust for 
her. For more than seven years the aunt eollected wages earned by the 
girl, amounting to $1,190 and told the girl that she was saving them for her 
and was putting them with her.mother’s money, over which she would have 
control after the aunt’s death. In fact the aunt deposited $350 in the trust 
account and mingled the balance with herown money. Held: The account 
in the savings bank became a completed gift when the aunt first told the girl 
that the original deposit of money in that account was the money that had 
belonged to the girl’s mother, and that the gift was accepted by plaintiff 
(girl). The girl’s wages collected by the aunt were impressed with a trust 
that was not terminated by their being deposited in the savings bank fund 
nor by their being mingled with other money of the aunt. (Moorev. O'Hare, 
224 Mass. 283.) 


GuarpIan — Insane Person — Richt or APPEAL — ALLOWANCE OF 
Expense OF LitiGation. — Dispute over allowance of accounts on discharge 
of an insane person’s guardian between guardian and ward. While insane 
the ward hired an attorney to assist in the management of the estate. Later 
this attorney sued for fees, the guardian contesting his right to any fees. 
The guardian asked that the expense of this contest be allowed in his 
account. J//eld: 1, Such an allowance was proper. KL., c. 162, § 44, 
provides for allowing costs against an estate when there has been a contest 
between the party representing the estate and outsiders. The guardian made 
no claim for his expenses at the trial by the attorney. 2, The statute does 
not cut down the right of the Probate Court to allow such costs in discharg- 
ing the guardian and settling his accounts. The Probate Court is the proper 
place to do this. 3, The guardian contested his discharge in the Probate 
Court on the ground of the ward’s insanity and on being discharged, appealed 
to the Supreme Court, which decided that the discharge was valid on the 
merits of the case. R.L., c. 162, § 9, limits the right of appeal to persons 
who are aggrieved by the decision. Held: The guardian has no right to 
appeal under that statute and hence is not entitled to the costs of that 
appeal. His right to fees gives him no such interest. His character or 
reputation was in no way affected by the probate decree, so he had no 
interest on this score. ‘‘ Perhaps heirs presumptive of the insane person 
have a right of appeal.” 4, The guardian was entitled to his expenses of 
contest in the Probate Court, as there was nothing to show that he did not 
act reasonably and there was evidence that there was doubt as to the ward’s 
sanity at that time. 5, By answering to the merits on appeal the ward is not 
estopped to contest allowance of expenses of appeal. Such an objection is 
not a collateral attack on the jurisdiction of the Supreme Court in the other 
case, but is a direct attack on the propriety of the guardian’s expenses. 
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The guardian has the burden of proof that the expenses were proper. 
(Ensign v. Faxon, 224 Mass. 145.) 


InsuRANCE — Evipence — Practice. — Action of contract to recover on 
two policies on the life of C. The conditions in the policy stated that the 
company assumed no obligation unless on date of issue C was in sound 
health. Evidence tended to show C had tuberculosis then. Held: 1, 
Burden of proof rested upon the plaintiff to show that the condition prece- 
dent as to sound health, was complied with. 2, This is not affected by St. 
1907, c. 576, § 21, providing that breaches of warranty not wilful and with 
intent to deceive and which do not increase the risk of the insurer shall not 
defeat the insurer's liability on the policy. A condition precedent is different 
from a warranty. The liability never arises in the absence of performance 
of the condition precedent. 3, Error of trial judge in instructing jury that 
burden lay on the defendant to show that the conditions were broken, is not 
cured by a further instruction that the plaintiff could not recover if in the 
jury's mind C was not in sound health at the time. 4, A copy of a card, 
the original being lost, which the State Board of Health kept voluntarily 
and not required by law, is not admissible as a public record under R.L., 
c. 35, § 5, to show a bacteriologist’s findings, it not being shown that the 
bacterivlogist could not be called as a witness. 5, The trial judge can, before 
the verdict is recorded, order the amount of the verdict to be amended to 
include a proper addition of interest. (Fondi v. Boston Mut. Life Ins. Co., 
224 Mass. 6.) 


JupGMENT — BILL TO RESTRAIN ENFORCEMENT. — Bill to restrain enforce- 
ment of a judgment on the ground of perjury. The judgment had been 
given after two trials and a petition to review which had been denied. The 
master found no merit in the allegation of perjury. Held: A Court of 
Equity has no supervisory jurisdiction over a Court of Law and in the absence 
of proof of conspiracy to secure a fraudulent judgment will not restrain 
enforcement of a judgment on the mere ground of perjury. As the evidence 
before the master was not reported, exceptions to the master’s report as to 
sufficiency of the evidence must be dismissed. A motion in the equity case 
to recommit the master’s report for a report of the evidence in the previous 
trials at law and that he make findings on questions decided or involved in 
those trials and not material to the suit inequity must be denied. (Nesson v. 
Gibson, 224 Mass. 212.) 


JurRispiction ——- SpeciAL APPEARANCE BY NON-RESIDENT TO PROTECT 
ATTACHED Property. — A New Hampshire national bank sued a resident 
of Connecticut in contract. There was no personal service. Under R L., 
c. 170, his property was attached by trustee process. The defendant filed a 
proper special appearance solely to protect his property. The Superior Court 
made him submit generally over his exception. Held: The non-resident 
defendant has a right to be heard specially and any judgment rendered is 
valid only to get satisfaction out of the property. The defendant does not 
have to submit to the jurisdiction generally. He did not waive this by 
answering generally and proceeding with the trial under an erroneous ruling 
of general jurisdiction, after having excepted to the ruling. Exceptions 
sustained. (Cheshire National Bank v. Jaynes, 224 Mass. 14.) 
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JURISDICTION OF SupREME JUDICIAL CourT — AMENDMENT OF BILL IN 
Equity to Action at Law — Statutory Construction. — A demurrer to 
a bill in equity brought before the Supreme Court was sustained because 
there was an adequate remedy at law, but plaintiff acted bona fide in bringing 
the bill. A single justice allowed an amendment, changing the action into 
one at law, and then to»k jurisdiction of the same against defendant’s objec- 
tion. Defendant claimed that the case should have been remitted to the 
Superior Court. Held: ‘* St. 1905, c. 263, which repealed so much of R.L., 
c. 156, § 5, as gave the Supreme Judicial Court jurisdiction over certain actions 
in contract or replevin, did not take away the power of that Court under 
R.L., c. 173, § 52, to allow an amendment changing a suit in equity in that 
Court into an action at law; and under St. 1909, c 33, and St. 1911, c. 275, 
the Supreme Judicial Court in allowing such an amendment either may order 
that an action of contract into which a suit in equity has been amended shall 
be removed to the Superior Court for trial or may order that after the amend- 
ment the action of contract shall be tried in the Supreme Judicial Court.” 
(Kerr v. Whitney, 224 Mass. 120.) 


Lanp Court — Practice. — Report by judge in a Land Court case aris- 
ing under St. 1915, c. 112, relative to restrictions. Numerous questions 
of law involving the right of several persons to be heard as parties, the ex- 
tent of territory subject to the restrictions, the construction of divers agree- 
ments and deeds, the right to amend the petition and the constitutionality of 
the statute referred to, arouse and were decided by the Land Court. A request 
was made to the Judge of the Land Court to report these questions for the 
consideration of the Supreme Court prior to a hearing on the merits. ‘‘ The 
judge of the Land Court at first refused a request of all the parties to report 
the questions raised, basing his refusal on Welsh, Petitioner, 175 Mass. 68, 
but later decided to make the report as being in the interest of justice within 
the decision of John Hetherington and Sons v. William Firth Co., 212 Mass. 
257." Held: ‘*The Land Court is a statutory court, not of general but of 
strictly limited jurisdiction. . . . While the power to report to the full 
court questions of law arising at any state of a case long has been exercised 
by justices of this court (which has been recognized by statute), that power 
exists in other courts only to the extent conferred by the express terms of the 
statutes.” R. L., c. 128, § 138, as amended by St. 1910, c. 560, § 1, 
‘*does not confer upon the Land Court the same power to report that has 
been granted to the Superior Court by R.L , c. 159, §§ 27, 29, and by c. 173, 
§ 105, as amended by St. 1910, c. 555, § 5. The circumstance that by the 
latter act the power of the Superior Court to report to the full court was 
enlarged, while by St. 1910, c. 560, approved three days later, that of the 
Land Court was re-enacted in its old words without enlargement, is strong 
proof that there was intended by the Legislature no change from the powers 
held to have been possessed by the Land Court by Welsh, petitioner, ubi supra. 
Welch v. Boston, 211 Mass., 178, 185.” (Riverbank Improvement Co. v. 
Chapman, 224 Mass. 424.) 


Note. — Without intending in any way to criticise the above result under 
the existing language of the statutes, it is respectfully submitted for the con- 
sideration of the Legislature that there is no reason whatever for a distinction 
between the Land Court and the Superior Court in the matter of the power 
to report preliminary questions for decision in order to avoid unnecessary liti- 
gation. Within its field the jurisdiction of the Land Court and the questions 
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considered and decided by it are as important as any questions which come 
before the Superior Court fortrial. In many ways it is freer in its procedure 
than is the Superior Court under existing statutes. Now that the Court has 
established itself as an important part of the judicial system of the State, 
after eighteen years of experience, why should not the machinery be so ad- 
justed that, if in the opinion of its judges the interests of justice call for the 
preliminary decision of interlocutory matters, they should be allowed to ex 

pedite judicial business in the same methods allowed the Superior Court?— 
F. W. G. 


Lanp REGISTRATION — ASSURANCE Funp — WronGFuL REGISTRATION Not 
MAINTAINABLE BY SuBSEQUENT GRANTEE. — Held: A claim against the As- 
surance Fund under R. L., c. 128, §§ 95,96, for alleged wrongful registration , 
is not maintainable by a subsequent grantee of the land, as loss, if any, was 
that of the owner at the time of registration, and the deed of the land did 
not convey the claim for compensation. (Briggs v. Treas. and Rec. Gen- 
eral, 224 Mass. 46.) 


LANDLORD AND TENANT — ACCEPTANCE OF a LEASE MUST BE CoMMUNI- 
caTEeD. — Held: A new lease signed by a landlord and sent by him to a 
tenant still in possession under an expired lease does not become valid so as 
to vest an estate in the tenant before the tenant has communicated his 
acceptance of the lease to the landlord. The lease signed by the landlord 
and not by the tenant is not a deed poll. (Henchey v. Rathbun, 224 Mass. 
209.) 


LANDLORD AND TENANT —CovENANT TO Pay Taxes. —A lessee for a 
term of 20 years from May 1, 1893, covenanted to pay ‘‘jall the taxes except 
betterments, whether in the nature of taxes now in being or which may be 
assessed upon or payable for or in respect of the said premises or any part 


thereof during the said term.” The lessee paid the taxes assessed as of 
May 1, 1893, and for each succeeding year until the last year of the term, 
which ended April 30,1913. He refused to pay the tax assessed as of April 1, 
1913, asserting that he already had paid the taxes for 20 years and that St. 
1909, c. 440, which changed the day of assessment from May 1 to April 1, 
was not contemplated by the parties when the lease was made. Held: The 
lessee must comply with the covenant although the result was that he had 
to pay taxes for 21 years under a 20-year lease, it not being open to the 
Court to modify the lease in accordance with a conjecture as to what agree- 
ment the parties would have made had they forseen the likelihood of a change 
in the tax law. (Welch v. Phillips, 224 Mass. 267.) 


LANDLORD aND Tenant — MortGaGe— Practice, Ricgut oF RECEIVER 
to Suz 1x His Own Name — AMENDMENT UNDER Sr. 1912, C. 716, § 3. — 
A lease was made for one year and to continue thereafter for periods of one 
year unless notice was given by one of the parties two months before the 
year expired. The tenant tried to avoid his yearly term before the end of 
the yearly period by giving a month’s notice, claiming that the lease was 
avoided by the landlord's mortgaging the land and the mortgagee’s entering 
into possession just two months before the prior yearly term expired. The 
tenant continued paying rent to the mortgagee for six months when the 
mortgagee surrendered the land to the receiver of the landlord. Shortly 
after the surrender the tenant attempted to quit. Held: The mortgage, in 
usual form, operated as an assignment of the lease. The mortgagee, having 
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entered and taken possession and given notice to the lessee, was entitled 
to all rent thereafter accruing and the lease remained in full force. The 
receiver was not an assignee of the lease and in suing on the covenant must 
sue in the name of the lessor, but having sued in his own name, and sustained 
the merits of his case the Court allowed him to amend into the lessor’s 
name, under St. 1913, c. 716, § 3. (Noble v. Brooks, 224 Mass. 288.) 


Lease — TERMINATION BY EntTRY—ConstRUCTION OF CONDITION. — A 
lessee of realty was declared bankrupt, and the lessor, to whom the keys of 
the leased premises were delivered, took possession of the premises under 


the terms of the lease. The lessee had been guaranteed as to the payment 


of rent by the defendant. The lessor was unable to re-rent the premises 
and brought suit against the defendant, claiming rent due rather than dam- 
ages for inability to re-rent. The following ambiguous condition on the terms 
of the lease appeared in it: ‘*‘ Conditioned that in case of non-payment of 
the rent . . . or should the lessee be declared a bankrupt . . . the 
lessor shall have the right, without notice, to enter the premises either by 
force or otherwise, and to again repossess the same and to relet the premises 
as the agent of the lessee and to receive the rents due by these presents, 
and holding the lessee liable for any deficiency, it being understood that 
neither this nor any other action on the part of the lessor shall in any wise 
deprive the lessor of its full legal rights against the lessee because of any 
unpaid rentals under the terms of this lease.” The question was whether 
taking possession by the lessor ended the term, for the provision about agency 
seemed to contradict the clause which ended the term by anentry. Held: 
Entry ended the term. General discussion of conditions in leases. The 
agency clause meant to give the lessor damages in case the term was pre- 
maturely ended. The last clause about reservation of rights merely gave a 
right to accrued rent if the term was ended. Plaintiff’s recovery should be 
for damages and not for rent. Case to stand for further hearing in Munici- 
pal Court. (Liggett Co. v. Wilson, 224 Mass. 456.) 


MonicipaL CoRPORATIONS — ARBITRARY REFUSAL OF PERMIT BY BuILD- 
inc Inspector —‘* By-Law” — Manpamus. — A writ of mandamus will 
issue to compel the building inspector of a town to issue a permit for the 
construction of a building to be erected in accordance with the ordinances 
and by-laws of the town, passed by virtue of St. 1913, c. 655, §1. The stat- 
ute does not allow the enactment of ordinances and by-laws vesting entire 
and unregulated discretion in local officers respecting the construction, alter- 
ation, and use of all buildings, and where the plans of the proposed build- 
ing, in all structural respects, conform fully to the requirements of the 
by-laws, and no other reason is given for the refusal of the permit, the writ 
willissue. A ‘“ by-law” to regulate buildings as used in St. 1913, ¢. 655, 
§1, means a regular rule for all persons in a similar condition. It does not 
mean giving an arbitrary discretion to selectmen. (Kilgour v. Gratto, 224 
Mass. 78.) 


MonicipaL Corporations — INTERPRETATION OF CHARTER — REFEREN- 
pum.— The Medford Board of Aldermen voted to erect a new city hall. 
Shortly after this more than 25 per cent of the voters requested in writing 
(as provided in the City Charter) that the question whether a city hall should 
be erected should be put on the ballot at the next election eleven months 
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later. The charter said nothing about the binding effect of such a vote or 
petition on action of the aldermen. Taxpayers fileda bill to restrain erec- 
tion of city hall as soon as they petitioned that the question be put on the 
ballot. Held: 1, The referendum vote is only advisory and in no way les- 
sens the power of aldermen. Asa referendum is a new scheme of govern- 
ment, the binding effect of such a proceeding will not be presumed in the 
absence of express words in the charter. 

‘s When the Legislature has designed to give binding force to an initiative 
or referendum vote, it has been able to find expression for that purpose in 
unmistakable words. See, for example, the city charters referred to in the 
footnote, where provisions in this respect are clear.” 2, The charter also 
provided that ordinances passed through all stages at one meeting of alder- 
men would oniy be valid when all the aldermen present consented. Other- 
wise a second meeting was necessary. Held: A reference to a committee 
at one meeting and an affirmative vote by a mere majority at another meet- 
ing created a valid ordinance, the whole proceeding not being at one meet- 
ing. (Fuller v. Medford, 224 Mass. 176.) 


MonicipaL CorRPORATIONS — REGULATION OF Market Srtranps. — The 
board of control of Salem made regulations as to the use of a public market, 
including the requirement of a license and a fee of $50 per year. The city 
council ratified the regulations. The board of control was a body not pro- 
vided for in the city charter. By St 1912, c. 559, pt. L., § 63, the city coun- 
cil was given power to regulate public markets, but nothing was said about 
licenses and fees. Defendant failing to take out a license was charged with 
violating the ordinance. He denied the power of the council to pass the ordi- 
nance and also claimed a prescriptive right because no license fees had been 
collected for more than 100 years. Held: 1, the power to regulate may in- 
clude the requirement of a license and a fee. 2, No prescriptive right arose, 
because there had always been regulations. (Commonwealth v. Clay, 224 
Mass. 271.) 


Oyster Fisnerres — Cape Cop Canat. —St. 1899, c. 448, § 16 provides 
for the recovery of damages by the owner or licensee of ‘‘ any fishery, in- 
cluding oyster fisheries” for any injury to them caused ‘‘ by the deposit of 
excavated material or in any other way ” by the construction of the Cape Cod 
Canal. Pub. Sts., c. 91, §$ 97, 98, limits the right of municipalities to grant 
oyster licenses to those places where there are no natural oysters. Plaintiff, 
a licensee of an oyster bed, was injured by his oysters dying from pollution 
of the water caused by the bottom of the bay being stirred up during the 
dredging. The Canal Company pleaded to an action for damages under the 
statute that the damages were too remote and that injury to particular oysters 
as distinguished from impairment to the future value of the license was not 
within the purview of the statute. Held: Plaintiff may recover the value 
of the oysters actually in existence and of the seed then planted, even though 
he is not entitled to recover for the injury to the future value of the bed. 
Otherwise the word ‘ licensee ” in the statute would be meaningless. ( Taylor 
v. Boston, etc., Canal Co., 224 Mass. 307.) 


PARTNERSHIP — ACCOUNT BETWEEN Partners — LiaBiuiry ror Honest 
BookkKeEPinc — Mistakes oF ONE PartNER. — A partner having charge of 
the bookkeeping department was somewhat negligent, but honest in watching 
the bookkeeping. The articles of partnership provided for continuance after 
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one or more partners retired. The negligent partner and two others desired 
to keep the firm alive after two remaining partners had retired. The retir- 
ing partners claimed that the continuing partners should bear the loss from 
the improper bookkeeping, and asked that the master find the amount of the 
loss. The master refused, and reported the facts shown by the corrected 
books. Held: The negligence of one partner had no bearing on the ques- 
tions to be determined; viz., the rights of the remaining three partners asa 
firm. Losses not caused by fraud or reckless disregard of obligations by one 
partner must be borne by the partnership. As the articles of partnership 
did not provide for any apportionment of taxes assessed in advance of disso- 
lution, the firm must bear the burden of the whole of such. The expenses 
of an expert accountant to correct the books must be borne by the whole 
firm. Exceptions to master’s report overruled. (/Murter v. Larrabee, 224 
Mass. 218.) 


PersonaL InguRIES— AUTOMOBILE— Common LiaBiLity OF FamiILy 
Party. — The plaintiff was injured while travelling by carriage on a public 
way, through a collision with an automobile, in which there were Ralph, the 
owner of the car, John, his brother, and the latter’s son, Michael, the driver. 
It was admitted that there was evidence of Michael’s negligence. All three 
occupants were sued, and the question arises as to John’s liability. Michael 

‘was unlicensed as a driver and was learning to drive the car. Immediately 
before the time of the accident John told Michael, ‘‘ Look out and keep to 
the right,” and to look out for the plaintiff’s team because the team which 
was ahead of the defendants was in the middle of the road. On exceptions to 
a verdict for plaintiff, Held: ‘‘If the owner of the caralso gave directions 
to the driver, yet the jury upon all the evidence further could find that the 
defendant and his relatives were engaged on an excursion for their mutual 
enjoyment, and that in common with his brother he participated in the active 
management of the car. Adams v. Swift, 172 Mass. 521.” Exceptions 
overruled. (J//utchings v. Vacca, 224 Mass. 269.) 


Persona, Insuries— AvuTromoBILE CoLLision—AN INVITEE OF AN 
INVITEE IS NO MORE THAN A LICENSEE. — At the request of one Martin, 
acting manager of a paper in which defendant advertised, the defendant, 
which was in the business of selling, but not letting automobiles for hire, solely 
to accommodate Martin sent a car to the residence of G. for the purpose of 
taking G. and her mother to Medford and back. There was no considera- 
tion for the transportation outside of the possible hope of favors to come 
from Martin. At G.’s request the plaintiff accompaniedthem. On the return 
trip the plaintiff was injured through a collision between the defendant’s car 
in which she was riding and another car, caused by the negligence of defend- 
ant’s driver. Judgment for plaintiff. Held: ‘*The car was furnished for 
the use of a particular person for a particular service, and, while its full use 
and enjoyment for that purpose was implied, the defendant did not contract 


for or assent to its use by the plaintiff, who at most was only a licensee to 
whom it owed no duty except to refrain from wanton and reckless acts on the 
part of its servant in driving the car, which are not charged in the declara- 
tion or shown by the evidence.” Exceptions sustained. (Kennedy v. R. § 
L. Co., 224 Mass. 207.) 


PreRsonaL [NgURIES — CHARITABLE CORPORATION — HoME FoR DISCHARGED 
PrisONERS — CROSS-EXAMINATION OF OWN Witness. — Tort for personal 
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injuries to the plaintiff, while in the employ of the defendant, from an 
alleged defective condition of a wood-chopping machine at which he was set 
at work without adequate instruction or warning. The defendant, as shown 
by the examination of its superintendent called by the plaintiff, maintained a 
wood yard to give discharged prisoners employment in order that they might 
earn a little money to tide them over. The defendant provided the men with 
lodging, clothes, and board, with, usually, money wages of $2.00 a week. 
The receipts from the wood chopped which is sold to the public and the 
income from the defendant’s invested funds did not meet the defendant’s run- 
ning expenses, the deficit being made up by voluntary contributions from the 
public. The defendant put in evidence its charter, showing that it was a 
corporation organized under Pub. Sts., c. 115, § 4, for the purpose of assisting 
discharged prisoners to lead honest and useful lives by providing them with 
a temporary home and employment. Verdict for defendant ordered. On 
exceptions, Held: 1, On the above testimony defendant is such a public 
charity that it is not responsible for negligent acts of its servants if due care 
was used in selecting them. 2, In absence of evidence of bias or prejudice 
a ruling that plaintiff could not cross-examine his own witness is not 
reviewable on exceptions. (Conklin v. John Howard Industrial Home, 224 
Mass. 222.) 


PersonaL Ingurtes — Crrcus —Canvasman Cuasine Smatt Box — Evi- 
DENCE OF AGENCY — Worps Exprarnine Acts. — A concern doing busi- 
ness under the name of ‘*‘ Barnum & Bailey’s Greatest Show on Earth,” got a 
license to exhibit in Boston, from May 30, to June 4, inclusive. Between 
those dates wagons and posters inscribed with the names of ‘‘ Barnum & 
Bailey’s Circus,” were on the circus grounds. At half past nine, the evening 


of June 4, fifteen workmen were pulling up stakes under the charge of a 
man, dressed as they were, in khaki shirt and overalls, who came from inside 
the tent. He was trying to keep boys from entering the tent and from 
interfering with the men at work. He used a stick to frighten or force the 
boys away. On one occasion when the boys did not move, he ran toward 
them, picked up something and threw it at them, saying: ‘*Get to —— out 
of here.” The plaintiff, who was fifty or sixty feet away, was hurt by either 
a brick or stone thrown by this man and sued John Doe and Richard Doe, 
doing business under the name of the Barnum & Bailey Company, for the 
injuries. Held: 1, There was evidence that plaintiff was injured by act 
of defendant’s servant, within the scope of employment, and the course of 
business. 2, The man’s remarks were admissible, as explaining his acts. 
3, It was not improper for the judge to charge that from fact that defend- 
ants produced no testimony as to the relations between them and man who 
threw the missile, the jury might draw an inference that such testimony 
would not help the defendants. (Robinson v. Doe, 224 Mass. 319.) 


PersonaL InjurrEs — COLLIsion OF AUTOMOBILE WITH STREET CaR AT 
Crossinc — New Triav. — Plaintiff was injured at a street crossing in Rox- 
bury by collision between a car and an automobile which plaintiff was 
driving. Contradictory evidence was offered. The jury answered to two 
questions submitted — that the plaintiff was in the exercise of due care, and 
that the defendant was not negligent. Verdict was ordered for defendant. 
On motion for new trial, plaintiff asked for rulings that as matter of law on 
all the evidence, both answers of the jury were unwarranted. The trial 
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judge refused the rulings and denied the motion. Onexceptions, Held: The 
requests were not warranted by evidence. Exceptions overruled. ( Boyd y. 
Boston El. Ry. Co., 224 Mass. 199.) 


PersonaL InsgorteEs — LANDLORD aND TENANT — STAIRWAY IN OWNER’ 
ConTROL NOT KEPT IN AS SAFE ConpiTION as AT TimE OF RENTING. — 
Tort for injuries to plaintiff, a woman who lived with her husband, a tenant 
of the defendant. The plaintiff caught her boot on a broken step in a 
stairway. On exceptions to verdict for plaintiff, Weld: Evidence warranted 
finding that the stairway was in the possession and control of the defendant, 
that the plaintiff was careful and that defendant was negligent in not repair- 
ing a dangerous step of which he had two weeks’ notice. Exceptions over- 
ruled. (Stagnaro v. Fitzgerald, 224 Mass. 265.) 


PersonaL Injuries Receivep By Licensee. — Plaintiff worked for a 
contracting company which was engaged in grading near defendant’s rail- 
road. There was evidence to warrant a finding that the defendant railroad 
authorized its tool-house keeper to lend tools to the contractor and its employ- 
ees. To get these tools and return to the job, the workers had to cross the 
track. Plaintiff having been ordered to get a tool was struck and injured 
by defendant’s train while on the track returning to work. There was 
no contention that the injury was inflicted wantonly after verdict ordered for 
defendant. On report, Held: Noevidence of common employment between 
defendant and contractor. ‘‘ The plaintiff's case rests necessarily upon the 
proposition that a person who enters upon the premises of another on busi- 
ness of his own, with reasonable expectation of gratuitous favors, has the 
right of an invitee as distinguished from those of a licensee. This is not 
the law.” Judgment on the verdict. (Laporta v. N.Y. C R.R. Co., 224 
Mass. 100.) 


PersonaL Inguries — NEGLIGENT ConstRUCTION OF BuiL_pinc — Lia- 
BILITY OF OWNER AFTER LEASING — JOINDER OF LANDLORD AND ‘TENANT. 
— Plaintiff while walking on sidewalk was struck by a piece of concrete or 
stucco which broke from an ornament on a building constructed and owned 
by Central Amusement Company and occupied by Central Amusement Oper- 
ating Company. She sued both companies in a single action for negligence 
in construction and maintenance’ There was evidence that the ornament 
had been improperly constructed and joined to main building, that rains, for- 
mation of ice, and vibration of passing trains tended to throw it from main 
building. Defendant Amusement Company had been warned of use of 
improper materials and negligent workmanship by its own employee in charge 
of the work. After verdict for plaintiff against the Amusement Company 
and for the defendant Operating Company, the Amusement Company 
excepted. eld: 1, There was evidence for the jury that the ornament 
was a danger when the Amusement Company let the building to the Operat- 
ing Company, and that the defendant took no precautions nor caused tenants 
todo so. This was a continuing nuisance and defendant was not relieved of 
liability by letting the premises. 2, The Amusement Company suffered no 
harm from being joined as defendant with the Operating Company. Excep- 
tions overruled. (Howard v. Central Amusement Company, 224 Mass. 344.) 


PrersonaL [ngJuRIFS — PASSENGER ON SurFace Car — Improrer CurvE— 
Expert Evipence — Hyroruesis Not SustainepD BY EvipENCE — STRIKING 
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out Evipence Improrerty ApMITTED. — Tort, by administrator under St. 
1909, c. 392, for the death of intestate through negligence of the defendant 
while the intestate was a passenger on defendant’s car when entering upon a 
curve, which the jury viewed. After verdict for plaintiff, on exceptions all 
related toevidence. Held: 1, Evidence that curve was constructed in accord- 
ance with rules contained in a certain handbook, and that cars could easily 
go around it without jerks, was properly excluded as remote. 2, Evidence 
to show ‘* number of cars that would be passing by at this time, and the time 
between the cars,” was properly excluded as tending to show schedules rather 
than actual travel. 3, After it had been admitted that five years before the 
present accident, the intestate’s skull had been fractured, the defendant 
offered to show both that since then the intestate had drunk intoxicating 
liquors and had been drunk from time to time, and also, by expert testimony, 
that a fractured skull impairs equilibrium, and that alcoholic habits or habits 
of drinking still further impair equilibrium. Held: This was properly 
excluded: ‘‘ No evidence was offered of a universal and unvarying rule that 
the loss of equilibrium follows, without exception, every fracture of the 
human skull, regardless of its nature and degree; nor was there evidence to 
show the nature and the degree of the fracture of the skull of the intestate, 
or to prove that he had in fact a balance of body less than normal; or that 
at the time of the accident he was intoxicated or under the influence of 
liquor. There is no evidence that the motorman knew of the presence 
upon the car of the intestate, or that his conduct in the driving of the car 
was influenced in the slightest degree by a consideration of the presence 
thereon or absence therefrom of a person or persons of like characteristics.” 
4, When testimony is improperly admitted under exception, the error is 
cured by the judge’s explaining to the jury that it is immaterial, should be 
stricken out, and not be considered. Exceptions overruled. (Halloran, 
Admr., v. Boston El. Ry. Co., 224 Mass. 280.) 


Personal InJur1ES— New Triat, Scope —ConstrRucTioN OF ORDER 
Sertine AsipE Prior Verpict. — In this case, there had been two trials, 
both resulting in verdicts for the plaintiff. Both verdicts had been set aside 
by the trial judge. The reasons offered for making the motion for a new 
trial after the verdict in the second trial, were that the verdict was against 
the weight of the evidence, and that the damages assessed were not in 
accordance with the evidence, but contrary to its weight. In granting this 
motion, the trial judge made the following indorsement under St. 1911, 
ce. 501: ‘*Considering the exceedingly slight character of the direct 
physical injuries sustained by the plaintiff, and the greatly disproportionate 
and seemingly exaggerated effects of nervous shock claimed to have resulted 
therefrom and the fact that this was the first cause tried by the jury, and 
that they necessarily lacked experience, and considering the unusual nature 
of the address to the jury by the counsel for the plaintiff, which might well 
have unduly excited their sympathy on the one hand, and their prejudice on 
the other, I am of the opinion, and I find that the damages assessed were 
not in accordance with the evidence, but contrary to the weight thereof. 
Defendant’s motion is allowed, the verdict is set aside, and a new trial 
ordered.” After the impanelling of the jury for the third trial, the plaintiff 
asked for a ruling that the third trial under the above indorsement must be 
limited to the question of damages, which ruling was refused and an excep- 
tion saved. At the close of the trial a similar request was refused and 
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exception saved. Verdict for defendant. Held: Under judge’s statement 
the verdict must be considered to have been set aside as a whole, and not 
merely because damages were excessive. Exceptions overruled. ( Ttldsley 
v. Boston El. Ry. Co., 224 Mass. 117.) 


Persona Inguries — PEDESTRIAN ON CROSSWALK, STRUCK BY TROLLEY 
Car — Due Care. — Tort for death of plaintiff’s intestate, by defendant's 
negligence, while crossing Broadway in South Boston. Intestate looked at 
approaching car 250 to 300 feet distant before crossing: then walked slowly 
on, head down. Held: No evidence of intestate’s due care. Accident took 
place before Due Care Act went into effect. Judgment ordered for defend- 
ant. (J/ayes, Adm’z, v. Boston El. Ry. Co., 224 Mass 303.) 


PersonaL InguryY—Coiitsion oF Fire Truck wirn Street Car— 
FaitureE To Look WHEN ApprRoacninG Crossinc —TraFFic Ruies. — In 
this case plaintiff, a fire captain, was injured while in charge of an auto- 
mobile truck, in the use of which he was being instructed by the manufac- 
turer, in a collision with a trolley car at a street crossing in South Boston. 
Held: 1, No evidence of plaintiff’s due care. 2, Traffic regulations giving 
fire department vehicles the right of way in the street, even if applicable, 
did not help the plaintiff. (Lynch v. Boston El. Ry. Co., 224 Mass. 93.) 


PersonaL IngJury — DeatH— CoLiision oF BicycLe Riper VIOLATING 
Street ReGuLatTions witH Street Car — WITHDRAWAL OF ERRONEOUS 
InstrRUcTION. — Plaintiff’s intestate received mortal injuries through collision 
with a street car at the intersection of streets in Boston, just after riding a 
bicycle down quite a steep incline. Held: After verdict for defendant, 
1, Intestate did not use due care if his lack of control over the bicycle 
brought him in front of a moving street car. 2, Intestate’s ignorance of 
street traffic regulations does not excuse him from the legal effects of their 
violation. 3, Even though the judge in his charge erroneously comments 
on statements made by a witness outside the court room contradictory to the 
latter’s testimony, as though they were affirmative evidence, the mistake is 
cured by giving directions at the end of the charge limiting consideration 
of such statements to their effect, if any, on the witness’s credibility. 
(McKechnie, Admr., v. Boston El. Ry. Co., 224 Mass. 36.) 


Persona Insurny — Facts WARRANTING FINDING OF AGENCY OF DRIVER 
oF Auto Truck. — Plaintiff using due care was injured by collision with an 
automobile negligently driven by one K. The only question was whether on 
the evidence defendant could be held liable for K.’s negligence. Defendant 
denied that he owned or controlled the automobile, or that K., his son-in-law, 
was in hisemploy. Held: 1,‘ The admitted fact that Keljikian was in the 
defendant’s employ before the accident and again shortly after the accident, 
the fact that the business of the defendant was carried on without apparent 
change other than the substitution of an automobile for a team, the fact that 
the automobile had the name of the defendant painted on the outside of the 
car, the fact of the insurance (taken out in defendant’s name, as latter said, 
without his knowledge), even the fact of the burning of the record books, 
when taken in connection with all the other admitted facts, warranted the 
jury in finding, as they did, that the defendant was the owner of the car, and 
that Keljikian was a servant in the employ of the defendant at the time of 
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the accident.” 2, Also that on the contradictory evidence, K. could be found 
to be acting within the scope of his employment by the defendant at the time 
of the accident. (Heywood v. Ogasapian, 224 Mass. 203.) 


PersonaL Insury — NeGiicgence — Duk Care — Escapine Gas. —A ten- 
ant moved out, leaving a pipe which had been connected to gas stove 
unplugged, but covered with piece of wood. After the house had been unoc- 
cupied six months the plaintiff moved in. Employees of defendant gas com- 
pany put a meter in the cellar and tried to light the gas in the kitchen, 
but could not. Then three days later L, a drip-man employed by the 
defendant, pumped out the drip into the yard, went into the cellar, and then 
came up into the kitchen and succeeded in lighting the gas. When plaintiff 
remarked on the smell of gas, L said it came from his hands. The plaintiff 
was then preparing dinner for her children in the yard because of the smell 
which grew stronger and stronger. A few minutes later, while she was in 
the house doing kitchen work, she was injured by an explosion caused by the 
gas coming through the unplugged pipe, after the water in the drip had been 
pumped out. It was assumed by the judge in his charge without exception 
that it was the gas company’s duty to see that everything was tight in regard 
to escaping gas, so Flint v. Gloucester Gas Light Co., 3 Allen, 343, doesn’t 
apply. Verdict for plaintiff. Exceptions overruled. Held: 1, Even 
though there was no direct evidence that defendant’s employees turned on the 
gas and, in fact, they testified they didn’t, latter’s evidence might be disbe- 
lieved and opposite inference drawn from fact of their trying to light the gas 
in plaintiff’s kitchen. 2, Therefore there was evidence of defendant’s negli- 
gence in not notifying L that the gas had already been turned on. 3, As 
matter of law, plaintiff was not guilty of contributory negligence. Exceptions 
overruled. (Soulier v. Fall River Gas Works Co., 224 Mass. 53.) 


PLEADING — EvipENcE — ADMISSION — TESTIMONY OF WITNESS IN 
AnoTHeR ProcEeEDING.— This was an action by an administrator of a 
deceased mother against the daughter for misuse of the mother’s funds 
entrusted to the daughter duringthe mother’s life. Held: 1, There is no 
objection to the combination, in a declaration in an action of tort or contract, 
of a count for the conversion of money with a count for money had and 
received, and a count upon an account annexed, all being for the same cause 
ofaction. Such an action may be maintained, although plaintiff might also 
have relief in equity for the termination of a trust and an accounting. 
Where all the particulars necessary to a clear understanding of a cause of 
action are set forth in a declaration, they need not be repeated in a bill of 
particulars. 2, Testimony of defendant as a witness in a proceeding in 
another court (Probate), which tended to contradict her testimony at the cur- 
rent trial is admissible, either as an admission or to weaken the value of her 
testimony at this trial. 3, An unsigned statement of account between the par- 
ties, which, according to some evidence, was handed by defendant to plain- 
tiff, was admissible as an admission by defendant, although she denied hav- 
ing given it to plaintiff. 4, When the dealings between mother and daughter 
extended over 12 years, and it was claimed an account between the parties 
was made about the middle of the period (1906), and a new arrangement 
entered into thereon, defendant could properly be required in the discretion 
of the trial judge to answer the question, ‘‘ What were your receipts in 
1905?” (Flye v. Hall, 224 Mass. 528.) 
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PLepce — MortGaGe oF Prrsonatty — Creation oF Trust. — Some 
hides were shipped from Germany to Boston, the consignee to obtain posses- 
sion from the carrier upon paying a draft of the shipper. The consignee 
made arrangements with a bank to advance money to pay the draft. The 
consignee executed an instrument purporting to be a deed of trust, which 
accurately described the hides, and stated that the bank might take posses- 
sion of them either raw, in the manufactured state, or their product in money 
if they had been sold. The consignee agreed to keep the hides or their pro- 
ceeds separated from other property, but failed to do so. No public record 
was made of the deed of trust, nor did the bank ever take possession of the 
bill of lading or of the hides. The bill of lading did not mention the bank in 
any way. The consignee became insolvent after manufacturing the hides 
and selling a part of them. The bank filed a bill in equity to have a trust 
declared out of the estate sufficient to secure its loan. Held: The instru- 
ment did not create a pledge because posséssion was not taken. It did not 
create a valid mortgage because of the failure to record. As the hides and 
their proceeds were not capable of identification, there was no trust fund. 
Bill dismissed. (People’s National Bank v. Mulholland, 224 Mass. 448.) 


Poor Dersror, Examination — ARREST ON Civit Process — Constitv- 
TIONAL Law. — St. 1906, c. 203, § 1, provides that a judgment debtor sum- 
moned before a magistrate preliminary to an order for his arrest on execution 
shall be examined on oath upon the charges specified in the notice to him, 
and that ‘‘ such examination may be in the presence of the magistrate, or 
otherwise as he shall order.” Plaintiff, a poor debtor, sought a writ of pro- 
hibition against the Municipal Court of Boston, alleging the statute unconsti- 
tutional. Held: The statute is constitutional and not in violation of the 
Declaration of Rights, Arts. 1, 10, 11, 30. ‘* The examination of an appli- 
cant for the oath for the relief of poor debtors is not a common law right, 
and is a concession of grace to him.” Only in criminal cases has the accused 
a right to meet his accuser face to face. In poor debtor cases there is no 
accuser, the evidence being by the debtor himself. It is proper procedure to 
have a stenographer take down the questions to the poor debtor, and his 
answers in a different room from that where the Court is sitting, provided the 
Court reads the questions and answers to the debtor, and allows amendments 
to such before the debtor signs the statement. There is no encroachment by 
the Legislature on the judiciary, the procedure provided for being judicial, 
and conforming to established and appropriate methods of procuring and pre- 
senting evidence. The statute is a law regulating rights of property and 
liberty within constitutional limits. There was no occasion to put the ste- 
nographer under oath because of the nature of her duties. (Simon v. Jus- 
tices of Municipal Court, 224 Mass. 122.) 


Practice, Civir —Exceprions — New Triat.— At the close of the evidence 
at the trial of an action of tort for alienation of affections, defendant’s coun- 
sel made 37 requests for instructions. ‘The presiding judge stated that he 
should not read any of these requests to the jury, but would deliver his 
charge and then defendant’s counsel might call his attention to the requests 
not given in substance. Atthe close of the charge defendant’s counsel again 
called attention to his requests and tried to take an exception to the refusal of 
all of them that were not given in the charge. The judge refused to allow 
an exception in that form, saying that he was entitled to have his attention 





called to anything requested as an instruction which defendant thought he 
had not given, and told counsel to take ‘‘ his own time about this.” Counsel 
went through his requests for instructions and, after doing so, said ‘‘ I am 
content.” Verdict for plaintiff. The judge allowed a bill of exceptions al- 
leged by defendant which stated the facts narratedabove. Held: 1, By the 
words ‘‘I am content” defendant’s counsel stated to the judge his satisfaction 
with the manner in which his requests had been dealt with, that therefore no 
exception was taken and the bill of exceptions should have been disallowed. 
The judge by his formal allowance of the bill of exceptions could not bring 
into existence exceptions that never had been taken. 2, Some months after 
the verdict defendant filed a motion for a new trial on the ground of newly 
discovered evidence. From affidavits supporting the motion it appeared that 
the evidence was that of two persons not called at the trial, but that defend- 
ant’s witness as well as himself had testified to what the affiants had told 
them, which was substantially the same as the contents of the affidavits. The 
trial judge denied the motion. Held: ‘The evidence was not newly dis- 
covered, and there was nothing to show an abuse of discretion on the part of 
the judge in denying the motion. (Herrick v. Waitt, 224 Mass. 415.) 


Practice, Exceptions, Cases Triktp ToGrrHerR — Evipence — Fire 
InsuRANCE — RereREE — Awarp. — Certain machinery manufactured by 
plaintiff for sale was insured prior to sale with 13 insurance companies. 
The property was destroyed by fire, and the companies refused to pay on the 
grounds that plaintiff set the fire and that the arbitration award as to the 
value of the property destroyed provided for in the policies had been 
improperly carried out. Plaintiff then sued each of the companies. The 
trial judge consolidated the trial of the actions and allowed a single bill of 
exceptions by the 13 defendants rather than requiring 13 separate bills. 
Plaintiff moved to dismiss the exceptions for this reason, claiming that they 
were not seasonably filed. The trial court did not pass on the motion 
although it described it in the certificate allowing the exceptions. Held: 
1, It is the duty of a trial judge to allow or disallow a bill of exceptions. 
In disallowing it he may, if he deems it necessary, state his reasons in the 
certificate of disallowance. The Supreme Court could not consider the 
motion to dismiss because the lower court had not passed on it, but a motion 
could have been made to dismiss the exceptions for want of jurisdiction. A 
single bill of exceptions presented jointly by all defendants is proper where 
actions have been consolidated. 2, The jury found in answer to a special 
question that plaintiff did not set the fire nor cause it to be set. Defendant 
excepted to the exclusion of certain evidence offered by it on this issue, but 
failed to state in its bill of exceptions the evidence, giving as a reason for 
such failure, that as the issue was left to the jury it was to be presumed that 
there was some evidence on both sides. In the absence of a statement of 
such evidence the relevancy of the evidence excluded could not be deter- 
mined. 3, Plaintiff paid for lunches and gave cigars to the referees during 
the arbitration. Defendants knew that this had happened on one occasion, 
but did not know that it was a common affair until after the award. No 
complaint at the time was made of the one affair known of. No attempt 
was made to conceal the other occasions. The referees testified before the 
trial judge that they were not influenced by the lunches and plaintiff testified 
that he did not intend to try to corrupt the referees in this way. The jury 
was warranted in finding that the referees had not been influenced improperly 
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and had acted in good faith. Referees or arbitrators must be disinterested 
and impartial unless by mutual understanding of the parties some or all are 
purposely selected as partizans. An award can be impeached on the ground 
of alleged misconduct of the referees without resorting to a suit in equity to 
have the award set aside. If the powers of referees are unrestricted by the 
terms of the reference their decisions on all necessary questions of law and 
of fact are final. If at the hearings before them they make errors as to 
the admission of evidence or in the scope allowed to counsel in argument 
such errors are not reviewable. 4, Defendants contended that the award of 
the referees was so excessive as to show bias or corrupt action by the 
referees. Defendants offered evidence to show the property was much less 
valuable at the time of the fire than at the time it was insured. This 
evidence consisted of showing an increase in cost of production, a decrease 
in selling price owing to competition, a public preference for the machines 
of other manufacturers, etc. It was properly excluded as too remote, speca- 
lative, and tending to confuse the jury on immaterial issues. 5, Only a 
part of the evidence before the referees was presented to the jury, which 
was to decide on the reasonableness of the award. This was manifestly 
insufficient to enable the jury to determine whether the referees committed 
such gross mistakes of overvaluation as to show misconduct. Exceptions 
overruled. (Doherty v. Phaniz Insurance Co., 224 Mass. 310.) 


Positic Highway — License FOR Private Use. — St. 1913, c. 680, grants 
power to the Boston Street Commissioners to regulate the placing of adver- 
tising devices, signs, clocks, etc., in the public highways and to grant permits 
for maintaining the same. Nothing is said in the statute about the term for 
which such permits are to run. The commissioners granted such a permit to 


plaintiff to maintain a clock on a public street. Later the permit was revoked. 
Plaintiff filed a bill in equity to enjoin a removal of the clock, alleging the 
permit amounted to a perpetual franchise to use the street, and that it created 
a contract which could not be impaired by subsequent legislation. Held: 
The permit was a revocable license. It was not a franchise. The erection 
of the clock did not amount to acceptance of a contract. The statute must 
expressly state that the State is surrendering its control over streets for a 
definite time before such a contract could exist. (Union Institution, etc., v. 
Boston, 224 Mass. 286.) 


Pusitic Way, ReLocation — Entry — TIME For PETITION FOR DAMaGEs. 
— A few days prior to a formal vote for the widening of a highway the high- 
way authorities of a town dumped considerable earth on the petitioner’s land 
in order to build up the new parf of the proposed highway to the grade of the 
existing highway. About four months after the formal vote more earth was 
put on the same place to take the place of that formerly put there which had 
been partly washed away during the winter. Nothing more was done for 
more than two years, after which the highway was completed. The petition 
for damages was filed within a year of the beginning of the final work, but 
more than a year after the second load of earth had been dumped on the 
land. R.L., c. 48, § 92 provides that a vote for a highway taking shall be 
valid for only two years provided no entry is made in the meantime. R.L., 
c. 48, § 28 provides that the abutter has but one year to petition for damages 
after the entry. Held: ‘The entry prior to the formal vote can be considered 
in so far as it explains the purpose of the second entry which may be ambig- 
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uous, although in itself the first entry has no legal significance. The statute 
of limitations began to run from the dumping of the earth the second time, 
which gave the town a legal right to the land under the formal vote. (Gould- 
ing V. Concord, 224 Mass. 292.) 


Satz, AVOIDANCE BY VENDOR BY REASON OF FRaup— REPLEVIN — 
Practice — New Triat LimiteD UNDER Sr. 1913, § 1.—A_ corporation 
bought goods from plaintiff on February 28 and again on March 31. The 
corporation was in a shaky financial condition on both dates, but at the 
former date it was enabled to do business by the accommodation indorsements 
of its principal stockholder. Hence there was a reasonable anticipation of 
paying for the first goods purchased at the time of the purchase. On March 
21 the stockholder sold his stock to the president of the corporation and 
refused to indorse any more paper. The corporation made an assignment for 
creditors on April 9. Plaintiff sued in replevin to recover his goods from the 
receiver, claiming the right to set aside both sales on the ground of fraud 
because of the absence of an intent to pay for the goods when bought. 
Verdict directed for defendant on both sales. On exceptions, Held: Plaintiff 
could not recover on the first sale, there being no evidence of fraud. Mere 
silence or failure by a buyer of goods to inform their seller of facts relating 
to the buyer’s financial responsibility, which for his own protection the seller 
ought to know, does not constitute fraud which will enable the seller to avoid 
the sale and maintain an action of replevin to compel a return of the goods. 
The fact that a buyer would be insolvent in the absence of accommodation 
indorsements on its paper does not constitute fraud sufficient to set aside a 
sale made without knowledge of this condition. But the question of fraud 
being one of fact this issue on the second sale should have been submitted to 


the jury. Exceptions sustained; new trial to be limited to second sale; ver- 
dict on first sale to stand under St. 1913, c. 716,§1. (Phinney v. Fried- 
man, 224 Mass. 531.) 


Sratute oF Liwitations—Impiiep Trust Arising FROM AGREEMENT 
TO SELL Lanp.—A contracted to sell land to C in 1902, title to be delivered 
in three years and payment to be by installments during this period. Later 
by a new agreement payment and conveyance were extended to 1908 owing 
to an outstanding mortgage. C entered into possession in 1902 and made 
extensive improvements as well as paying his installments until 1907, at which 
date A conveyed the land to B, who took with full notice of C’s rights. B ejected 
C at once, and C took no legal action until 1914, when C filed a bill in equity 
against A and B for a conveyance. On demurrer A and B set up the statute 
of limitations of six years and laches, while C claimed that the statute was 
20 years. Held: The statute of limitations had run, whether the time was 
counted from the date of actual ejection by B or from the time that C 
received notice from A of the resale. The claim of an equitable interest in 
the land amounts to claiming a vendee’s lien, which is a right not recognized 
in Massachusetts. C’s right was that of an implied trust, at least to the 
amount of the price paid or tendered. An open disavowal of a trust sets 
the statute running against the cestuis. Demurrer sustained. (Young v. 
Walker, 224 Mass. 491.) 


STOCKBROKER — DamacGes FoR Breacu or Contract —HicuHest IntTER- 
MEDIATE VaLUE RULE NOT IN FORCE IN MassacHoseTts— Stock Ex- 





CHANGE Ru_tes— Saves By Broker TO Himse_rF as INDIVIDUAL AND ag 
Broker FoR OtHers — RatiFicatTion. — A stockbroker agreed with a cus- 
tomer to carry an active market stock for customer until called for irrespec- 
tive of amount of customer’s margin. Broker broke contract and sold the 
stock. Customer sought to hold broker for damages equal to the highest 
market value between date of breach and date of trial, such being English 
rule of damages as to stocks. Held: 1, Stock is to be treated like any 
other property in determining amount of damages for conversion. Value 
of property at time of conversion is the rule except in peculiar cases, such 
as where there are sudden changes in market prices of stock. In such cases 
the injured party is allowed reasonable time after learning of injury to buy 
in other stock, and damages equal highest price during this period. 2,A 
stock exchange rule allowing a broker to sell to himself as an individual is 
not binding on the customer in the absence of actual knowledge of sueh 


rule, even though the customer suffers no actual damage. Such sale is 
voidable. 3, A stock exchange rule allowing a broker to sell to himself as 
broker for a third party at market prices and without fraud is binding on the 
customer even if he did not actually know of it, for he has bound himself by 


the rules of the exchange in giving his order. 4, If the customer has a 
right to avoid a sale he must act within a reasonable time after learning the 
facts or such circumstances as would put a reasonably prudent man on 
inquiry. 5, There must be actual knowledge of all facts for a sale by a 
broker to himself as an individual to be ratified by the customer. Mere 
acceptance of proceeds of sale by customer is not sufficient. 6, The broker 
owes the same duty to his customer whether title to the stock is in the cus- 
tomer or in the broker, the latter being the case in the ordinary situation of 
stock held on margin. (Hall v. Paine, 224 Mass. 62.) 


Srreet Raitrway — Pustic Service ComMIssion — LEGISLATIVE WAIVER 
or 5-Cent Fare Conpition 1x Street Location.-—The proper municipal 
authorities in 1899 granted a franchise to a street railway to run cars, it being 
stipulated that for a given ride within that town, and to a given point in an 
adjacent town, from the granting town, the fare should never exceed five 
cents. In 1915 the successor of the railway proposed to increase the fare to 
six cents, relying on St. 1913, c. 784, §§ 17, 19 to 22, 29, which gave the Pub- 
lic Service Commission jurisdiction to allow increases in fare when advisable. 
The town filed a bill in equity to enjoin the increase, alleging a violation of 
the contract in the grant of location. Held: The Legislature has power to 
change or abrogate, to the loss of municipalities, the terms and conditions 
contained in locations granted to street railways by the appropriate boards of 
towns and cities, although such grants of locations are phrased in the form of 
contracts, and secure valuable financial obligations to the municipalities. In 
granting locations for street railways, the appropriate boards of municipali- 
ties are public officers and not agents of their respective municipalities. The 
1913 statute properly construed gives the Public Service Commission power 
to authorize an increase in fares, even though such increase abrogates con- 
tracts formerly existing between the railways and municipalities. The rail- 
ways are not estopped from seeking from the Commission permission to 
increase fares, the Legislature having waived ‘‘ whatever conditions the 
State, acting through the selectmen, had imposed . . . in the original 
location.” Billdismissed. (Arlington Board of Survey v. Bay State St. Ry., 
224 Mass. 463.) 
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SurEeTYsHirp — Practice — SEVERANCE OF Joint LiaBitity By Degatu. — 
One of two trustees misapplied trust funds, and was removed by the Court. 
The surety company paid the new co-trustee the amount misapplied. Shortly 
after the new co-trustee was appointed, the other co-trustee died. The two 
original trustees had agreed to be jointly liable on the bond to the surety 
company. The surcty sued the estate of the deceased co-trustee for reim- 
bursement for its payments, for legal expenses incurred in defending the 
case against the new trustee, and for unpaid premiums on the surety’s bond 
for protecting the trust fund up to the date when the damages were paid. 
Held: 1, The co-trustee was only liable for premiums up to his own death, 
for no liability to the surety company existed thereafter. The liability for 
the premiums of his co-surety existed only until the co-surety was removed, 
for then the risk ceased as to him. The provision in the bond to the surety 
company, that the trustees would pay premiums until they gave notice to the 
surety company of the release of it from liability by removal of the principal 
debtors as trustees did not alter this ending of liability for premiums. 2, 
The acts of the embezzling trustee were such that the surety should have 
been put on guard, but it had no actual knowledge of the misuse or the trust 
funds and acted in good faith. The co-trustee was negligent in allowing the 
embezzlement to continue, and innocently did acts (signing stock certificates) 
which made the embezzlement possible. His administrator pleaded that 
plaintiff was negligent in not earlier discovering the embezzlement. Held: 
As the contract was one of guaranty given for plaintiff’s protection, it owed 
no duty to defendant’s testator, who was one of the joint guarantors, to keep 
him advised as to the dealings with the trust property by his co-trustee and 
co-guarantor, it being the business of defendant’s testator to protect himself 
by seeing that his co-trustee performed the guaranteed duties. 3, A joint lia- 
bility in contract is severed by death of one of the joint promisors, and there- 
upon the promisee may proceed severally, either against the surviving prom- 
isor or against the representative of the deceased promisor. 4, The assignee 
of the co-trustee, who was also a beneficiary of the trust stands in no better 
position than the assignor. (American Surety Co. v. Vinton, 224 Mass. 
337.) 


Tax — Corporation Excits—E — PLtepGcep Property. — Petitioner domestic 
corporation paid a corporation excise tax on personal property it held in 
pledge as security for money lent, and sued to recover the tax, alleging it to 
be excessive. Held: Under St. 1909, c. 490, pt. ILI., § 43, these articles 
are subject to taxation as merchandise, and so were properly included in the 
list of property taxable, and the tax was not excessive therefore. For the 
purposes of the tax act, all pledged property is to be deemed to be owned by 
the one in possession, whatever he or it is, as St. 1914, c. 198, § 2, made, 
pledged, or mortgaged tangible property taxable to the person in possession 
April 1. (Boston Loan Co. v. Commonwealth, 224 Mass. 181.) 


Tax on Domestic Mutvat Insurance Company. — Held: Under St. 
1909, c. 490, pt. III., §§ 28, 33, the excise ‘‘on all premiums received for 
insurance” by a domestic (not life) insurance company is imposed on the 
gross amount of the premiums and not merely on their net amount after 
deducting such dividends, if any, as the board of directors of a mutual com- 
pany may decide to repay to its policyholders. Sect. 33 expressly states that 
‘* dividends in scrip or otherwise in stock, mutual, or mixed companies shall 
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not be considered as returned premiums” on which a deduction of taxes is to 
be allowed. (American, etc., Insurance Co. v. Commonwealth, 224 Mass. 
299.) 


Tax on Lecacies — Statutory Construction. — St. 1907, c. 563, § 25, 
stated that it was not to apply to estates of persons deceased prior to the date 
when it took effect. St. 1909, c. 268, re-enacted the whole of St. 1907, 
c. 563, § 1 with a single amendment placing an adoptive parent on an equality 
with a natural parent. The title of the Act stated that such was its purpose. 
The 1909 Act also stated that it was to apply to all cases in which the said tax 
remained unpaid at the date of its passage. St. 1902, c. 473, § 1, made 
inheritances taxable when the beneficiary came into possession of the prop- 
erty. T died in 1902 leaving life interests in personalty to A and B and after 
their death similar interests to C and D, C to take from A and D from B. 
A died in 1908 and Bin 1915. The trustees of T’s trust filed a bill against 
the beneficiaries for instructions as to the amount of the tax to be paid. If 
the 1909 statute covered the case the tax was at 4°; otherwise it would be 5%. 
Held: The 1909 statute did not apply because it was merely intended to 
remedy a defect in the 1907 statute and not to repeal that statute. Although 
the title to a statute forms no part of it it may be used to explain a doubtful 
or too general part of the enacting clause. (New England Trust Co. v. 
White, 224 Mass. 332.) 


Tax Sate or Lanp — Sussect To ATTACHMENT. — B attached A’s land, 
Later the land was sold for taxes to C. A transferred all his right to D, who 
later acquired C’s interest in it. Subsequently B obtained a judgment against 
A and had the land sold on execution. The tax and execution sales were both 
legally carried out. The purchaser under the execution sale entered into 
possession and D brought ejectment. The time for redeeming under a tax 
sale had apparently elapsed. Held: ‘The tax sale cut under all other exist- 
ing liens, creating a new title in the purchaser, subject solely to the right of 
redemption in the statutory period. B could have redeemed in this period 
and protected his attachment. If A had redeemed the attachment would have 
revived, A having a duty to pay the tax. D had no such duty and got a clear 
title as he acted bona fide. Judgment for demandant. (Davis v. Allen, 224 
Mass. 551.) 


Tax Titte— Deep as Prima Facre Evivence — Description — Error 
in CALCULATION OF INTEREST. — Petition in the Land Court to register a dis- 
puted tax title. Held: 1, St. 1911, c. 370, providing that the tax deed if 
recorded within 30 days ‘‘ shall be prima facie evidence of all facts essential to 
its validity,” establishes a rule of procedure which applies to deeds executed 
in pursuance of sales made before as well as those made after its enactment. 
2, ‘I'he tax deed described well-known land by numbers of lots on a described 
plan filed in the registry of deeds, giving the number of the book of plans 
and the number of the plan. Held: The description is sufficient for rea- 
sonable identification of the land conveyed. 3, The deed gave the essential 
facts in regard to the sale, but there was a miscalculation of interest on the 
taxes, in one case being 25 cents too little and in another five cents too much. 
Held: The mistakes did not void the deed. 4, R.L., c. 13, § 43, provides 
that the deed of a collector of taxes given pursuant to a sale for non-pay- 
ment of taxes ‘‘ shall convey all the right and interest which the owner had 
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in the land when it was taken for his taxes.” Held: The fact that the 
deed purports to convey the whole of the real estate described instead of all 
the right, title, and interest which the owner had does not affect the title 
given by the deed and therefore does not invalidate it. 5, St. 1909, c. 490, 
pt. II., § 68, requires towns acquiring land at tax sales to resell the same 
within two years and hold the proceeds for the owner after deducting all 
expenses and taxes up to the time of the second sale. Held: The second 
sale is not in any accurate sense a tax sale, so that its invalidity cannot affect 
the title of the town at the previous tax sale. Hence a failure of the town 
to assess taxes against the land after the first tax sale and before the second 
sale cannot impair the title given by the town to a third party. (Welch v. 
Haley, 224 Mass. 261.) 


Tax vupon Trust Property — Comiry — Construction oF Tax 
Statute oF 1909. — T, domiciled in New York, died, creating by will a 
trust fund for the benefit of C, then a resident of New York, but later 
becoming a resident of Massachusetts. The proper New York court 
appointed as trustees a resident of New York, another of California, and a 
third of Massachusetts. The trustee in New York had physical possession 
of the stock certificates, etc., belonging to the trust. By New York law all 
three trustees had to act together for the act to be binding. The trust fund 
was actually taxed in New York, the New York court controlling the trust 
and having control over the certificates. A tax collector in Massachusetts 
attempted to tax the Massachusetts trustee for one-third of the trust fund, 
relying on St. 1909, c. 490, pt. I., § 23, which provides for taxing trustees at 
the residence of the cestui, if both live in the State. There is also the fol- 
lowing provision “If the . . . trustee is not an inhabitant of the Com- 
monwealth, it (the tax) shall be assessed to the person to whom the income 
is payable, in the place where he resides, if it is not legally taxed to 

trustee under a testamentary trust in any other State.” Judgment 
for the trustee. J/eld: Comity between States requires that, where 
another State has established jurisdiction, a statute of Massachusetts, where 
less than all the trustees live, should not be construed as displaying a legis- 
lative intent to subject trust property to taxation here unless such intention 
appears in plain and unequivocal words. The 1909 statute shows no such 
intent, particularly when the last clause is noted. There was no need of 
considering the right to tax the beneficiary, for such a question was not 
before the Court. ‘‘ There is no need of discussing whether a statute show- 
ing a plain and unequivocal intention of imposing a tax under the above 
circumstances would be constitutional.” (Newcomb v. Paige, 224 Mass. 516.) 


Taxes — Pustic Lanps Leasep To Private Persons — Constitv- 
TIONAL Law — Worps ‘‘ Municipat Taxes.” — Action to recover taxes 
paid by petitioner under protest as the lessee of the Commonwealth Flats. 
The lease described the plaintiff corporation as a lessee and the plaintiff in 
the lease agreed to pay ‘: municipal taxes.” R.L., c. 90, § 3, empowers the 
Harbor Commissioners to lease the land of the Commonwealth in South 
Boston. R.L., c. 96, § 17, empowers “licenses” by the same board for 
obstructing waterways under certain conditions. St. 1909, c. 490, pt. L., 
§ 12, makes leases by the State of South Boston lands subject to taxation if 
the land is leased for business purposes. Held: 1, The lease is for busi- 
ness purposes if the tenant does not directly engage in business, but sub-leases 
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to those who do. 2, St. 1909, c. 490, pt. I., § 5, cl. 2, generally exempting 
State land from taxation does not apply when § 12 expressly subjects this 
land to taxation. 3, C. 1, § 1, art. 4, of the State constitution requires all 
property taxes to be ‘‘ proportional and reasonable.” Held: This does not 
prevent exemption of some State land or property subject to public use from 
taxes and taxing other land. The State may tax itself if it wishes, but to tax 
itself, there must be express language. 4, The fourteenth amendment of the 
United States Constitution does not prevent such discrimination. The words 
‘* municipal tax” means all taxes collected by a municipality even though 
used for State and county purposes. Hence a promise to pay such taxes in 
a lease covers all taxes. (Boston Fish Market Corporation v. Boston, 224 
Mass. 31.) 


TELEGRAPH Company— TICKER SERVICE — PuB.ic Service ComMIssion — 
INTERSTATE COMMERCE — ConsTITUTIONAL Law. — Certain telegraph com- 
panies purchased from the New York Stock Exchange for a considerable 
sum of money, the quotations of stock dealt in on the exchange. These quo- 
tations were forwarded by ordinary telegraph to Boston, where employees of 
the telegraph companies distributed the quotations by stock tickers. The 
New York Exchange allowed the telegraph companies to conduct this service 
as they thought proper, with the sole limitation that no one should have a 
ticker until he was approved by the exchange. Plaintiff was not approved by 
the exchange and hence the telegraph companies denied him ticker service. 
The Public Service Commission, after hearing, found that plaintiff did not 
run a bucket shop and did not intend to commit any illegal acts with the 
quotations. The commission ordered the telegraph companies to provide 
service tohim. The companies sought to have this order reviewed by the 
Supreme Court, by virtue of St. 1913, c. 784, § 2c, while the commission 
sought to have the Supreme Court enforce its order by virtue of St. 1913, c. 
784, §28. Held: The telegraph companies cannot discriminate in furnish- 
ing ticker service. Although stock quotations are private property when 
owned by the exchange and may be used as the exchange desires, they become 
subjected to a public use when purchased by a public service company, the 
case resembling those where patented articles have been sold to a public ser- 
vice company with an attempt by the patentee to discriminate as to who shall 
be customers of the utility. The case is clearly distinguishable from that 
where the exchange is sending a private telegram, for there the exchange pays 
the telegraph company and not vice-versa. The exchange need not be a 
party to the suit, which merely deals with the relations between the telegraph 
companies and their patrons. As the contract of sale of the quotations by 
the exchange to the telegraph companies was not made until after the Public 
Service Act was passed, there was no need of considering any question arising 
under the U.S. Constitution about impairment of the obligation of contract. 
The furnishing of the quotations was not interstate commerce, because the 
distribution of property of the companies was made in Boston. The case is 
analogous to that arising under the original package decisions, where there 
has been a break in bulk at the place of arrival within the State. ( Western 
Union Telegraph Co. v. Foster, 224 Mass. 365.) 


Trust, Constructive. — Bill for aecount against a bank, alleging a con- 
structive trust in making transfers from a trust account to an individual 
account. An administrator deposited the estate he was managing in the same 
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bank where he kept his personal deposit. Later he drew checks on the 
administrator’s account payable to his personal account. The master found 
that these checks were sufficient to cause a reasonably prudent banker to 
suspect misappropriation of the trust estate, but that ‘at no time did the 
bank have any actual knowledge or suspicion” of such misappropriation. 
The checks fell within three classes: (1), checks deposited with other checks 
from outside sources to cover overdrafts on the personal account, but where 
the other checks were large enough to pay the overdrafts without the need of 
the checks on the administrator’s account; (2), checks drawn as security 
to the bank for certifying checks on the individual account; (3), checks 
drawn to enable the administrator to draw personal checks to pay the bank a 
note he personally owed it. The administrator later was deposed and plain- 
tiff was appointed administrator d.b.n. Held: As plaintiff had not shown 
that the first type of checks were used to pay the administrator’s personal 
debts there was no duty to account. for plaintiff had the burden of proof, and 
as the evidence before the master is not reported his conclusions of fact are 
final, that there was no duty to account on the other classes of checks. Bill 
dismissed. (Allen v. 4th National Bank, 224 Mass. 239.) 


Trustee Process — Costs — ApreaL.— Ten foreign corporations sum- 
moned as trustees were discharged by the Superior Court on the ground of 
insufficient service and each one awarded costs and counsel fees. On appeal 
and report the correctness of the discharge was not disputed, but the order as 
to costs and counsel fees was attacked. Held: 1, One summoned as trustee 
is a party and an order discharging him is a final judgment asto him. There- 
fore an appeal from such an order may be entered in the Supreme Court 
without waiting until the main action is disposed of. This decision is limited 
strictly to the facts of this case and does not narrow the general rule about 
appeals from interlocutory orders. 2, Under R.L., c. 189, § 69, if a person 
summoned by trustee process as trustee is discharged by an order of Court 
because of insufficient service, he may be awarded costs and counsel fees. 
Decree affirmed with costs and a counsel fee to each trustee in the Supreme 
Court. (Reynolds v. M., K. § T. Ry., 224 Mass. 253.) 


TrustEE Process — Notice oF Disso.tution. — An attachment by trustee 
process was dissolved by giving bond with sureties approved by a master in 
chancery after notice and hearing under R.L., c. 167, §§ 116, 117. The 
trustee received no notice of the bond and release of attachment, while no 
demand by the creditor on the trustee was made, but the creditor at once sued 
the trustee, who had been his attorney-at-law in another case and who had 
collected the proceeds of a judgment. Held: There is nothing in the 
Revised Laws or elsewhere requiring notice to the trustee of the release of 
an attachment or that a demand for payment should be made. The pendency 
of trustee process operates only as a stay to prevent double liability and not 
asabartoanaction. (Nesery v. Beard, 224 Mass. 305.) 


Trustee's Succession to Rignr To RepEEM FROM Tax SaLE— HELD 
BY Non-Resipent — Equity Practice — Construction oF Deep — Ricut 
to Use Taxpayer’s Name 1n Eminent Domain Procegpincs. — A 
trustee, holding title to land for benefit of an unincorporated association, died. 
Two successors were appointed in turn, the first by Probate Court, and, upon 
his death, the second by selection of members of the Association, both meth- 
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ods being provided forintrustinstrument. Held; 1, Second trustee has right 
to file a bill to redeem land sold for taxes during the life of the original trus- 
tee, R.L., c. 147, § 6, giving the second trustee title, and St. 1909, ¢. 490, 
pt. II., § 76, giving the right to redeem. 2, The second trustee had no actual 
notice of the sale of land for taxes until more than two years after sale, but 
got notice shortly after this. He had used due care to ascertain the condi- 
tion of the trust property, which had been mixed up by original trustee. The 
sal> had taken place during life of original trustee. Held: The second 
trustee had such an equity as to give him a right to redeem, although more 
than two years had passed, since six years had not passed. A purchaser at 


a tax sale who does not comply with St. 1909, c. 490, pt. [I., § 76 (requiring 


appointment of agent, either where land lies or where it is recorded when pur- 
chaser is a non-resident), may have the land taken from him on redemption 
after the usual two-year period has passed, provided six years have not passed, 
if plaintiff shows an equitable right to redemption. 3, The deed of land 
recited consideration as paid by ‘* B,” as he is trustee of a voluntary associa- 
tion known as * O Company.” The grant was to B ‘* Trustee,” and haben- 
dum clause to B ** Trustee, and his successors, heirs and, assigns.” A dec- 
laration of trust by B as trustee of O Company was recorded in same registry 
of deeds as the deed of land. The declaration of trust was not referred to in 
the deed. Held: Conveyance was intended to B in his capacity as trustee 
for association. 4, The land having been taken by eminent domain, plaintiff 
owner is entitled to an assignment of all rights of defendant tax title holder, 
including use of the defendant's name, to collect the equivalent of the land 
from the public authorities, but defendant is not to stand under any personal 
liability in the exercise of these rights by plaintiff. 5, When evidence is 
taken by a commissioner, but no statement of facts is made by the judge of 
the Superior Court, in an equity suit, the Supreme Court must review the 
evidence and decide the case on its own judgment, both as to facts and law, 
but the trial judge’s findings as to facts upon oral testimony, necessarily 
implied by his disposition of the case, are not to be reversed unless plainly 
wrong. (Glazier v. Everett, 224 Mass. 184.) 

WaAGERING CoNTRACTS—STOCKBROKER’S Practice — PLEAvING — Con- 
FLIcT OF Laws. — //e/d;: 1, Allegations in a declaration in contract against 
a stockbroker in which plaintiff seeks to recover sums paid to defendant for 
transactions upon margins, that plaintiff ‘‘had no intention to perform said 
contract” to purchase certain stocks upon margin, and that defendant ‘* had 
reasonable cause and well knew that plaintiff had no intention to actually 
perform said contract,” are not equivalent, nor can they be construed into, 
an affirmative allegation of the fact, which is a prerequisite to the mainte- 
nance of an action under R.L., c. 99, § 4, that at the time of making the 
contract plaintiff intended that there should be no actual purchase or sale. 
2. The auditor found that the purchases and sales ‘‘ were actual transac- 
tions,” and that in ‘‘ every case, whether of purchase or sale, a check for the 
actual amount duly passed from or to defendant as the case might be.” He 
also found that defendant had sufficient stock on hand at all times to satisfy 
the orders of all his customers, although certificates did not pass to or from 
third parties in all cases of orders given by plaintiff to buy or sell. Held: 
The absence of transfers of certificates does not prevent an actual sale, for 
on clearing house principles, brokers may offset purchases against sales and 
thus avoid handling certificates. As the auditor’s findings were the only 
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evidence offered a verdict directed for defendant was proper under R.L., 
c. 99, § 4 because he had found that the sales were actual. 3, Plaintiff's 
ignorance of how his margin was divided between the different securities 
does not affect the determination of the issue of his intention at the time of 
making the contract or the issue of defendant’s reasonable cause to believe 
that plaintiff had no intention of making an actual purchase or sale. 4, 
Without deciding the question the Court assumed that the Massachusetts 
statute applied to this case although the contract was made in Chicago and 
the margin deposited there. The bulk of the performance by defendant was 
in Boston, although part of it took place in New York and Chicago. 
( Matthys v. Hornblower, 224 Mass. 248.) 


Way, Private. — The owner of two plots of land had a blueprint made 
showing a 40-foot roadway across each. Two stakes were driven at one end 
of the roadway, but these were soon removed. The plot near the end where 
the stakes were was sold to plaintiff, who was shown the blueprint. After 
the stakes were removed, the other plot was sold to defendant, who knew 
nothing of the blueprint or plan for a street. There was nothing in the 
registry of deeds or on the ground to give him notice. Defendant started to 

lock the proposed street. Plaintiff had acquired a 10-foot way by prescrip- 
tion, but claimed the 40 feet. Held: As defendant was properly ignorant 
of the proposed street, he had a right to block all but 10 feet of the way. 
(Ralph v. Clifford, 224 Mass. 58. ) 


Witt — ConstTRucTION — ADMINISTRATOR — Practice — BILL For InstrRuc- 
tions. — A will provided that if the testator’s wife should not die until after 
all his children the wife was to use ‘‘all the estate for her sole and separate 
use and benefit in all respects as she shall think best (both principal and 
interest), and may dispose of the same by will, but in case she should die 
after the death of all my children and shall not have disposed of all my 
said estate by will or otherwise that the residue thereof shall be divided 
equally among my sisters, A and M, for their sole and separate use and bene- 
fit and that of their children.” The testator’s wife survived him and their 
son, an only child. She waived her rights under the will and claimed her 
statutory right. The testator’s son had left a wife. The son’s wife claimed 
that the last part of the above clause in the will about the property going to 
A and M was void, because it was an attempt to cut off an absolute title in 
the property by a condition subsequent, the property absolutely vesting in the 
wife and as she had waived it that it came to the son’s wife. Held: 1, The 
clause did not give the testator’s wife an absolute title, but merely a life 
estate with a power to absolutely dispose of the property either inter vivos 
or by will if she so desired. Hence the sisters took an absolute interest in 
the property after the wife’s waiver. This case is like the one in real prop- 
erty where an estate *‘so long as” a given condition continues, is validly 
created, but an estate created ‘‘ but if” something happens the estate is to be 
cut off, is invalid so far as the condition subsequent is concerned. 2, If the 
administrator is ordered to pay a share of the residue of an estate to the 
legal representative of a deceased residuary legatee and there is no dispute 
as to such share nor as to the persons entitled to receive it it may be ordered 
in the alternative that payment be made directly to the children of such 
deceased legatee without the appointment of an administrator to receive and 
distribute it. 3, Where a clause in a will is ambiguous and one interpreta- 





182 


tion will cause the clause to conflict with another clause in the will, while the 


other interpretation will make the two clauses harmonize the latter interpre- 
tation will be taken. 4, A provision that property is to be distributed among 


such of his children as are alive at any time within one year of his death is 
intended to cover the period of gestation. (Dallin v. Merrill, 224 Mass, 
534.) 


Wiis — Power — Perretuitiss. — A, by will left her residue in trust to 
pay the income to her mother, sister, and brother during their joint lives, 
‘+ * And upon the death of the last survivor, the said income is to be added to 
the principal to be allowed to accumulate, and the whole trust fund then to 
be paid over in proportionate shares to my grand-nephews and grand-nieces, 
if any, who may then be living, as they shall arrive respectively at the age 
of twenty-one years; and if none living to take the same, then to pay over 
and distribute the whole’ of the residue among charitable institutions. At 
the time of the death of the last survivor of the three joint beneficiaries for 
life, there were living a grand nephew and a grand-niece of the testatrix, 
children of a deceased nephew, and also a niece of the testatrix who was 
married. Held: That the words ‘then be living 


referred to the grand- 
nephews and grand-nieces of the testatrix alive at the death of the last sur- 
vivor of the life beneficiaries and the gift then vested in them, although 
possession was postponed until they should arrive respectively at the age of 
twenty-one years; and accordingly it was ordered that upon their respective 
arrivals at that age an equal distribution of the funds should be made to the 
grand-nephew, the grand-niece and to any issue of the married niece of the 
testatrix who might be born within nine months after the death of the last 
survivor of the life beneficiaries.” (Dexter v. Attorney General, 224 Mass. 


215.) 


Witts — Vestep Interest. — A testator gave his residue to trustees who, 
after paying certain annuities and during the lives of his wife and child, 
were to divide the income betweenthem. If the child died before the wife, her 
share of the income was to be paid to the testator’s nephews and nieces, 
children of his sisters and of a certain brother, equally, the issue of a 
deceased nephew or niece to take the parent’s share by right of representa- 
tion. Upon the death of the survivor of the wife and child, the trustees 
were directed to retain a sum sufficient to pay the annuities and to distribute 
the rest of the estate ‘‘among my said nephews and nieces . . . share 
and share alike, the issue of any such deceased nephew or niece, taking its 
parent's share by right of representation,” and, upon the death of the survivor 
of the annuitants, to pay over all sums remaining to the ‘‘same parties and 
in like manner.” J/eld: That at the death of the testator the interest in 
remainder in the trust fund vested in the children then living of his sister 
and of the designated brother. (Linscott v. Trowbridge, 224 Mass. 108.) 


Witness — Ricut to Contrapict — AGency, Evipence. —In an action 
of contract against a corporation, a witness, who had been employed by 
defendant but no longer was in its employ, testified for plaintiff before an 
auditor. After the hearing before the auditor, this witness was taken back 
into defendant's employ in Chicago, and his deposition was there taken, no 
cross-interrogatories being filed by plaintiff. At the trial in court, after this 
deposition had been read by defendant, plaintiff was permitted against defend- 
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ant’s objection to put in evidence certain portions of the witness’s testimony 
before the auditor. On exceptions, after verdict for plaintiff, Held: 1, 
The fact that the witness testified for plaintiff before the auditor did not 
make him plaintiff's witness at the jury trial, and his testimony before the 
auditor was properly admitted in contradiction of his statements in the depo- 
sition. 2, Issue was taken on the authority of the agent of a corporation to 
hire the plaintiff as sub-agent. It was proved at the trial that the agent had 
authority to seek a sub-agent, but there was a question as to his authority to 
employ plaintiff on a commission form of payment. Defendant offered in 
evidence the secretary of the corporation to prove a conversation between 
himself and the agent to show lack of authority. The trial judge excluded 
this evidence. Held: The exclusion was improper, for defendant's liability 
depended on the evidence offered. (Nelson v. Imperial, etc., Co., 224 Mass. 
388.) 


WorkKMEN’s COMPENSATION —‘* ARISING OUT OF THE EMPLOYMENT” — 
Causative ConDITION MUST BE PECULIAR TO THE Work. — An agent for a 
life insurance company, while riding in the automobile of a prospective 
customer, was injured when the car skidded and ‘turned turtle.” Held: 
This is not an accident arising out of the employment. The risk of injury 
from the overturning of an automobile is common to all persons using an 


automobile; the risk is not increased by any conditions of the work of solicit- 
ing insurance. (Hewitt’s Case, 225 Mass. 1.) 


Note. — The act provides for compensation only if the injury ‘‘ arises out 
of the employment.” The classic definition of this phrase is that there must 
be apparent to the rational mind a causal connection between the injury and 
‘the conditions under which the work is required to be performed.” This 
case defines the legal significance of the quoted phrase. The condition which 
is alleged to have been the cause of the injury must be a condition which is 
in some degree peculiar to the employment. ‘The causal connection between 
the condition of the work and the injury must be such that the conditions of 
the particular work exposed the employee to materially greater risk of 
incurring the injury than the conditions of other employments, or average 
conditions. — R. H. S. 


WorkMEnN's COMPENSATION — INSURER’S OBLIGATION TO Pay CoMPENSA- 
TION PenpiInGc aN APPEAL — Discretion TO Vacate Decree. — The Com- 
mittee of Arbitration entered a finding for the widow, which was affirmed 
by the Industrial Accident Board on review, and on which a decree in the Su- 
perior Court was entered. The insurer appealed. Chapter 132, of Acts of 
1915, provides that the decree shall have effect notwithstanding an appeal 
until otherwise ordered by a single justice of the Supreme Court. The 
widow asked for issuance of an execution on the ground that the insurer had 
failed to comply with the decree. The insurer petitioned the single justice 
to suspend the decree on the ground that it had a substantial defence and in- 
tended to prosecute its appeal. The petition was granted and the widow 
appealed. Held: The statute gives the single justice discretion as to 
suspending a decree. It is not an abuse of discretion to suspend the decree 
on the ground that the insurer has a substantial defence which he intends to 


carry to the full bench. (Mass. Bonding § Ins. Co. v. Peloquin, 225 
Mass. 30.) 
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